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August 26, 2022

VIA FEDERAL EXPRESS
Tom Darrington, Field Manager
Bureau of Land Management
Malta Field Office

501 South Second Street East
Malta, MT 59538

VIA FEDERAL EXPRESS

Office of the Solicitor

Billings Field Office, Rocky Mountain Region

Department of the Interior

2021 4t Avenue North, Suite 112

Billings, MT 59101

Re:  Notice of Appeal, Statement of Reasons in Support of Appeal, and Petition

for Stay of the Bureau of Land Management’s July 28, 2022 Final Decision
for the APR Grazing Proposal; DOI-BLM-MT-L010-2018-0007-EA

Dear Mr. Darrington,

On behalf of the South and North Phillips County Cooperative State Grazing
Districts (the “Grazing Districts”) and the Montana Stockgrowers Association (the
“MSGA”), and pursuant to 43 C.F.R. Subtitle A, Part 4, Subpart E (Grazing Procedures)
and 43 C.F.R §8§ 4160.1-4160.4, the purpose of this letter is to appeal the Bureau of Land
Management’s July 28, 2022 Final Decision for the American Prairie Reserve (APR)
Grazing Proposal, DOI-BLM-MT-L010-2018-0007-EA, which authorizes grazing by

non-production livestock, the elimination, reconstruction and construction of fences,

and modification of the season of use for multiple allotments. The Grazing Districts and



MSGA are requesting a stay of this decision in accordance with 43 C.F.R. §§ 4.471,
4160.3, and 4160.4.

I. Introduction.

The Final Decision affects seven Bureau of Land Management (BLM) grazing
allotments in Phillips County, Montana: Telegraph Creek (allotment #05654), Box Elder
(allotment #15634), Flat Creek (allotment #15439), Whiterock Coulee (allotment
#15417), East Dry Fork (allotment #05617), French Coulee (allotment #05616), and
Garey Coulee (allotment #05447). These allotments are located within and
administered by the Malta Field Office. The allotments covered by the Final Decision
currently include 7,969 permitted AUMs and, according to the Final Decision, contain
approximately 63,065 acres of BLM-administered lands.

For the Telegraph Creek (05654) and Box Elder (15634) allotments, the Final
Decision authorizes the issuance of a 10-year grazing permit for non-production
indigenous livestock (bison). For the Flat Creek (15439) and Whiterock Coulee (15417)
allotments, the Final Decision authorizes the issuance of a 10-year grazing permit for
cattle and non-production indigenous livestock (bison), which is a change in the type of
livestock currently authorized on the Flat Creek and Whiterock Coulee allotments. For

these four allotments, the Final Decision also modifies the existing seasons of use,

1 The BLM’s documents related to this Final Decision are unclear as to the total BLM
acres impacted. The Draft EA states that total land included in the APR proposal is 107,
850 acres with 69,310 acres being BLM managed, Draft Environmental Assessment at p.
1-1, while the Final EA states only 63,065 acres of the total 107,850 acres are BLM
managed, Environmental Assessment at p. 1-1. Both of those calculations of BLM
managed lands contradict Table 1 of the Final EA which accounts for only 62,077 acres.
Environmental Assessment at p. 2-2.



changes fences from traditional livestock wire fences to electrical fences?, and includes
the construction and reconstruction of fencing to combine allotments with “other
allotments, state leases, and/or deeded lands.”

For the French Coulee (05616) and Garey Coulee (05447) allotments, the Final
Decision authorizes the issuance of a 10-year grazing permit for cattle and non-
production indigenous livestock (bison), which is a change in the type of livestock
currently authorized and changing fences to electric fencing3. For the East Dry Fork
(05617) allotment there is no change in the type of livestock and cattle grazing would
continue. For all three of these allotments, the season of use, stocking rate, and AUMs
would not change from the current conditions.

II. Description of Appellants.

a. North and South Phillips County Cooperative State Grazing
Districts (Grazing Districts).

The Montana Law Title 76-16-102 allows for the formation of the North and
South Phillips County Cooperative State Grazing Districts (Grazing Districts) which
were formed as the result of the 1934 Taylor Grazing Act. Before this act was passed,
land that was valued for grazing purposes was unappropriated and unreserved from the

public domain. The North District was formed September 20, 1935, and the South

2 Although the change to electric fences is discussed, there is no discussion regarding
how these fences will be electrified, the power source for the electricity and the
environmental impacts of installing electricity to the fences. For example, if the fences
are to be solar powered, there will be environmental impacts from installing solar power
on the landscape.

3 Although the change to electric fences is discussed, there is no discussion regarding
how these fences will be electrified, the power source for the electricity and the
environmental impacts of installing electricity to the fences. For example, if the fences
are to be solar powered, there will be environmental impacts from installing solar power
on the landscape.



District was formed September 10, 1930. The purpose of 76-16-102 is to “provide for the
conservation, protection, restoration, and proper utilization of grass, forage, and range
resources of the state of Montana, to provide for the incorporation of cooperative
nonprofit state districts, to provide a means of cooperation with the secretary of the
interior as provided in the federal act known as the Taylor Grazing Act and any other
governmental agency or department having jurisdiction over lands belonging to the
United States or other state or federal agency as well as agencies having jurisdiction over
federal lands, to permit the setting up of a form of grazing administration which will aid
in the unification or control of all grazing lands within the state where the ownership is
diverse and the lands intermingled, and to provide for the stabilization of the livestock

industry and the protection of dependent commensurate properties.”

The Grazing Districts have twelve directors who serve as officers and who are
elected by over 200 permittees engaged in livestock production in Phillips County. The
North and South Cooperative State Grazing Districts have cooperative agreements with
the Malta Field Office of the Bureau of Land Management, under a Memorandum of
Understanding, and provide oversight of sale of permits and changes of preference,
including the ones at issue in this case.

b. The Montana Stockgrowers Association.

The Montana Stockgrowers Association (MSGA) is a grass roots non-profit
membership organization with over 135-years of history of advocating on behalf of
Montana cattle ranchers to ensure cattle ranching remains relevant, safe, and a
sustainable way of life for generations to come. Membership in MSGA consists of cattle

ranchers of all ages, ranching operations large and small, feedlot operators, affiliate



businesses, private property owners, and supporters and friends of Montana ranchers
whose livelihood and identity are tied to the Montana cattle industry. MSGA is the
trusted voice of cattle ranchers, and advocate of cattle ranching for state and federal
legislators and a true partner in efforts to preserve and advance Montana’s cattle
industry. MSGA’s board of directors is elected by the membership at the organization’s

annual meeting.

III. Statement of Reasons in Support of Appeal.

The Final Decision which authorizes APR to graze non-production indigenous
livestock (bison) on six allotments, including four new allotments, changes the season of
use on four allotments, authorizes the elimination, construction and reconstruction of
fences on four allotments, and authorizes alterations to electric fencing on six
allotments is arbitrary, capricious, not supported by any rational basis, and is not in
accordance with the law, including, but not limited to, the Taylor Grazing Act, 43 U.S.C.
8§ 315-315r, the Administrative Procedures Act ("APA"), 5 U.S.C. §§ 551-706, the
Federal Land Policy and Management Act of 1976 ("FLPMA"), 43 U.S.C. §§ 1701-1785,
and the Public Rangelands Improvement Act ("PRIA"), 43 U.S.C. §§ 1901-1908, and any
applicable regulations or policies of the Department of the Interior. Appellants reserve
the right to add additional parties, additional reasons in support of this appeal, and to
supplement the reasons for appeal stated herein if required by state law or based on
discovery in this matter.

a. Standard of Review.

Review of this appeal is governed by Section 9 of the Taylor Grazing Act (TGA),

43 U.S.C. § 315h. See Eason v. Bureau of Land Management, 127 IBLA 259, 260



(1993). In Bureau of Land Management v. Ericsson, 98 IBLA 258, 263 (1987), the
IBLA concluded that a TGA Section 9 hearing was an adjudication under 5 U.S.C. §
554(a), or an adjudication “required by statute to be determined on the record after
opportunity for an agency hearing.” See Bureau of Land Management v. Ericsson, 98
IBLA 258, 263 (1987). Accordingly, any such hearing is a formal adjudication under the
Administrative Procedures Act (APA) and is subject to the terms of that Act. See Eason
v. Bureau of Land Management, 127 IBLA at 262.

Section 7(c) of the APA provides that “the proponent of a rule or order has the
burden of proof.” See 5 U.S.C. § 556(d). The United States Supreme Court held that
section 7(c) of the APA requires the proponent of the rule or order to meet its burden by
a preponderance of the evidence. See Steadman v. Securities & Exchange Commission,
450 U.S. 91, 102 (1981); see also 5 U.S.C. § 556(d) (a rule or order may not be imposed
except on consideration of the whole record and supported by and in accordance with
the reliable, probative, and substantial evidence). Thus, for grazing adjudications which
fall under Section 9 of the Taylor Grazing Act, the Bureau is the “proponent of the rule
or order” and must prove its decision by a preponderance of the evidence. See John L.
Falen, 143 IBLA 1, 4 (1998); and David and Bonnie Ericsson, 88 IBLA 248, 255 (1998).

The BLM is the proponent of its Final Decision which authorizes APR to stock
non-production indigenous livestock (bison) on six allotments, changes the season of
use on four allotments, authorizes the elimination, construction and reconstruction of
fences on four allotments, and authorizes changes to electric fencing on six allotments.
Accordingly, the BLM has the burden to prove by a preponderance of the evidence that

its decisions were justified.



In addition, the APA prohibits agency actions, findings, and conclusions found to
be “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with
law.” See 5 U.S.C. § 706(2)(A); see also Friends of the Bow v. Thompson, 124 F.3d 1210,
1215 (10th Cir. 1997). Even though the standard of review under section 706 of the APA
is a narrow one, in determining whether an agency acted in an arbitrary and capricious
manner, a trier of fact must ensure that the agency's decision was based on a
consideration of the relevant factors and examine whether there has been a clear error
of judgment. See Friends of the Bow v. Thompson, 124 F.3d at 1215, citing Citizens to
Preserve Ouverton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971).

“Generally, an agency decision will be considered arbitrary and capricious if the
agency had relied on factors which Congress had not intended it to consider, entirely
failed to consider an important aspect of the problem, offered an explanation for its
decision that runs counter to the evidence before the agency, or is so implausible that it
could not be ascribed to a difference in view or the product of agency expertise.”
Friends of the Bow v. Thompson, 124 F.3d at 1215, citing Motor Vehicles Mfrs.
Association v. State Farm Mutual Auto Insurance Co., 463 U.S. 29, 43 (1983).

Furthermore, a decision concerning grazing permits may be arbitrary, capricious,
or inequitable where it is not supported by any rational basis. See Filippini Ranching
Co. v. Bureau of Land Management, 149 Interior Decision 54, 78 (1999); Riddle
Ranches, Inc. v. Bureau of Land Management, 138 IBLA 82, 84 (1997); Kelly v. Bureau
of Land Management, 131 IBLA 146, 151 (1994); and Yardley v. Bureau of Land
Management, 123 IBLA 80, 90 (1992). A decision may be regarded as arbitrary and
capricious if it is not supportable on any rational basis or if it does not substantially

comply with the grazing regulations. See Riddle Ranches, Inc. v. Bureau of Land
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Management, 138 IBLA at 97; Joe Saval Co. v. Bureau of Land Management, 119 IBLA
202, 208 (1991); Fasselin v. Bureau of Land Management, 102 IBLA 9, 14 (1988); and
Webster v. Bureau of Land Management, 97 IBLA 1, 3-4 (1987).

In the present case, the BLM's decision which authorizes APR to stock non-
production indigenous livestock (bison) on six allotments, changes the season of use on
four allotments, authorizes the elimination, construction and reconstruction of fences
on four allotments, and authorizes changes to electric fencing on six allotments is not in
accordance with the law, is without merit, and is not supported by any rational basis.

b. The Taylor Grazing Act Prohibits the Grazing of Non-Production
Animals on BLM Allotments.

Although the BLM’s July 28, 2022, Final Decision makes the blanket
determination that bison are livestock that can graze on the allotments at issue, neither
the Taylor Grazing Act, the Environmental Assessment (EA) and Finding of No
Significant Impact (FONSI) nor the Final Decision support or justify this determination.
First, the TGA limits the issuance of grazing permits to those engaged in the “livestock
production” business in order to stabilize the livestock industry. The APR’s use of these
grazing allotments does not meet this qualification.

Second, while the Final Decision’s Appendix A Substantive Concerns and
Responses cites to Hampton Sheep Co. v. Bureau of Land Management, Docket No. 1-
74-1 (Appeal from District Manager’s Decision dated March 27, 1974, Worland District)
(September 26, 1975), that decision does not support the BLM’s blanket assertion that
bison are livestock. Rather, that case stated that the Office of Hearings and Appeals
found that bison could be livestock for the purpose of the grazing under the TGA if,

based on the surrounding facts and circumstances, the bison are being “treated in



substantial respect as livestock and have characteristics in common with livestock.” See
Hampton Sheep attached as Exhibit 1 at p. 13 (emphasis added). See also, Norman and
Norman v. Bureau of Land Management, CO-01-99-02 at p. 6 (Nov. 15, 2000) (stating
that “bison or other animals, which would ordinarily be categorized as wildlife, may be
considered “livestock” for purposes of issuing grazing permits under the TGA when they
are treated in substantial respects as livestock and have characteristics in common with
livestock.”).

None of the requirements in Hampton Sheep or Norman and Norman are
present in this case. In fact, the BLM’s own analysis in the Environmental Assessment
(EA) describes APR’s bison as “non-production” livestock. See Environmental
Assessment at pp. 3-39, 3-44 and Appendix D (stating that APR is engaging in “non-
production oriented, wildlife management focused grazing on APR lands.”).
Additionally, APR’s own material, including deposition testimony, makes it clear that
the proposed permittee, APR, treats its bison as wildlife. Given these facts, APR does
not qualify to hold the grazing permits at issue in this case.

i. Taylor Grazing Act Was Enacted, in Part, to Provide Grazing
Permits to Stabilize the Livestock Industry.

Although a substantial number of comments on the Draft EA argue that bison are
wildlife rather than livestock, the case law cited by the BLM to reject these comments
supports a much more factual and nuanced argument that is being ignored by the BLM
in this case. As the cases of Hampton Sheep and Norman and Norman point out, the
issue is not about the legal definition of bison or any other animal, but whether the facts
in each case support whether the animals are treated as “production animals” or “non-

production animals.” The TGA was enacted June 28, 1934 “[t]o stop injury to the public



grazing lands by preventing overgrazing and soil deterioration, to provide for their

orderly use, improvement, and development, to stabilize the livestock industry

dependent upon the public range, and for other purposes.” Taylor Grazing Act, ch. 865,

pmbl, 48 Stat. 1269 (1936) (emphasis added). The TGA was “intended to address...the
need to stabilize the livestock industry by preserving ranchers’ access to the federal
lands in a manner that would guard the land against destruction.” Public Lands Council
v. Babbitt, 167 F.3d 1287, 1290 (10th Cir. 1999).

The Secretary of the Interior was authorized by the TGA “to establish grazing
districts or additions thereto and/or to modify the boundaries thereof, of vacant,
unappropriated, and unreserved lands...which in his opinion are chiefly valuable for
grazing and raising forage crops.” 43 U.S.C. § 315. The BLM regulations define a
grazing district as, “the specific area within which the public lands are administered
under section 3 of the Act.” 43 C.F.R. § 4100.0-5.4 These are essentially the lands in
which the TGA applies, and grazing permits may be issued. To have been placed in
these districts, lands must have been deemed to have their highest purpose as grazing.
The TGA also authorized the Secretary of the Interior to issue permits “to graze livestock
on such grazing districts to such bona fide settlers, residents, and other stock owners as
under his rules and regulations are entitled to participate in the use of the range.” 43
U.S.C. § 315(b). Permittees must pay annual fees for use of the range and preference is
given to “those within or near a district who are landowners engaged in the livestock
business, bona fide occupants or settlers, or owners of water or water rights.” Id. The

Secretary has the power to downsize, or even temporarily suspend, permits if necessary

4 Section three was codified as § 315(b) Grazing permits; fees; vested water rights;
permits not to create right in land.
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to protect range lands, but nothing in the TGA enables the BLM to issue a permit for any
purpose besides grazing of livestock. See Public Lands Council v. Babbitt, 167 F.3d at
1290.

ii. Federal Land Policy and Management Act/Public Rangelands
Improvement Act.

In 1976, Congress passed additional legislation, the Federal Land Policy and
Management Act (FLPMA) (43 U.S.C. §§ 1701—1787), to further protect public lands.
See Public Lands Council v. Babbitt at 1291. FLPMA “did not repeal or modify the
grazing provisions of the TGA.” U.S. Dep’t of the Interior, Memorandum: Clarification
of Solicitor Opinion M-37008 (May 13, 2003). Instead, the TGA acts as the base and
FLPMA serves as an additional framework on top of this base. FLPMA requires the
BLM to create land use plans and manage grazing districts “on the basis of multiple use
and sustained yield.” 43 U.S.C. § 1701(a). This means that when issuing permits the
BLM must comply with these additional requirements, but it still has to follow the
original rules outlined in the TGA. Permits are still to be issued for the grazing of
production livestock to stabilize the livestock industry, not for wildlife or some other
purpose.

The Public Rangelands Improvement Act (PRIA) was added to the web of laws
governing federal lands in 1978. 43 U.S.C. §§ 1901—1908. PRIA, like FLPMA, sought to
further improve the management of federal lands, but was to “be construed as
supplemental to and not in derogation of the purposes for which public rangelands are
administered under other provisions of law.” 43 U.S.C. § 1901. This again means that
although there are additional laws to be considered, the base rules of the TGA are not to

be ignored or overridden.
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The fact that that TGA permits are to be issued to those in production agriculture
is further supported by the 10t Circuit opinion Public Lands Council v. Babbitt. In that
case, the court said, “[bJoth [FLPMA and PRIA] define ‘grazing permit and lease’ as ‘any
document authorizing use of public lands ... for the purpose of grazing domestic
livestock.” Public Lands Council v. Babbitt at 1308.5 The court further concluded that,
“the TGA, FLPMA, and PRIA each unambiguously reflect Congress's intent that the
Secretary's authority to issue ‘grazing permits’ be limited to permits issued “for the
purpose of grazing domestic livestock.” This case was determining whether a grazing
permit could be utilized for conservation purposes where the holder of the permit would
not graze the land at all. However, the court’s analysis is still applicable when
considering whether such a permit could be issued for the use of a species that is not
“domestic livestock.” The court explained how FLPMA did not replace the TGA, but
instead resulted in the Secretary of the Interior issuing new regulations that influenced
the process through which grazing permitting was to occur, not the function of the
permits themselves. The Court also said the primary effect of PRIA “was to implement a
new grazing fee formula for domestic livestock grazing on public rangelands.” Id. at
1291. These statutes do not grant any power to issue grazing permits for anything other
than domestic livestock.

iii. APR’s Bison Are Not Domestic Livestock.

As stated above, Hampton Sheep does not stand for the proposition that all bison
can graze upon a BLM allotment, rather only those bison that are treated by their

owners in substantial respects as domestic livestock are eligible to graze on the TGA

5 See also 43 U.S.C. § 1702; 43 U.S.C. § 1902.
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land under section 3 of the Act. In this case however, there is NO indication that APR
intends to treat their bison as production livestock and even the BLM admits to as
much.

First, the BLM’s EA describes the APR’s bison as “non-production” livestock. See
Environmental Assessment at pp. 3-39, 3-44 and Appendix D (stating that APR is
engaging in “non-production oriented, wildlife management focused grazing on APR
lands.”). “Livestock production” means the business of acquiring, raising,
and processing livestock, including real and personal property necessary for all activities

related to such production. See Law Insider, livestock production Definition | Law

Insider (last visited Aug. 18, 2022). In the Hampton Sheep case, the Administrative
Law Judge considered whether the permittee was going to utilize his bison for the
production of meat similar to a cattle or sheep operation, whether the allotment fences
were sturdy enough to keep the bison in the appropriate location®, whether the bison
were appropriately branded, and that those bison were artificially inseminated?. These
characteristics — human handling for branding or breeding, meat production, and
others — provide the factual evidence used to determine whether bison are being grazed
as production animals.

In addition, the APR’s own documents show no evidence that these bison are
considered by APR as production livestock. For example, “Bison Restoration” is listed
on APR’s webpage under “Wildlife Restoration,” (see

https://www.americanprairie.org/wildlife-restoration) which makes it apparent that the

6 In that case, the exterior allotment fences were 32-inch-high woven wire fences with
two galvanized strands on top. Hampton Sheep at 3 — 4.

7 Animals that are artificially inseminated are placed in livestock working facilities,
which means they are used to being handled by humans.
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organization is intending to propagate bison as wild animals and not domestic livestock.
Rather, the APR is focusing on bison as an “iconic symbol” and seeks to “restore bison to

their original habitat.” See https://www.americanprairie.org/project/bison-restoration.

The APR has even stated, “We want to set the gold standard for bison conservation in
North America. The management of our bison herd should be exemplary for how to
restore and conserve the genetic, ecological and behavioral features of wild bison.” See

https://www.americanprairie.org/bison-fags (emphasis added). An animal cannot be

both wild and domestic.

APR has also emphasized that it wants the bison on its land to “display natural
behavior,” essentially returning the animals and the range back to what it was before it
was settled by humans. Id. Encouraging bison to “graze the prairie according to their
natural instincts” is contrary to the practices of raising domestic livestock who are
periodically moved around on the range by their owners and influenced by the human
placement of water and nutrient sources. Id. Merriam-Webster Dictionary defines a
domestic animal as “any of various animals (such as the horse or sheep) domesticated so

as to live and breed in a tame condition.” See https://www.merriam-

webster.com/dictionary/domestic%20animal. There is nothing tame about the setting

on the APR and the intent of the organization to reintroduce wild animals creates an
important distinction between its bison and anything considered domestic livestock.

In sum, there is nothing in the BLM’s Final Decision or in the APR literature that
indicates that these bison are production livestock. The APR’s own website describes
itself as having the goal of establishing “the largest wildlife reserve in the continental
United States.” Exhibit 2, The American Prairie Reserve, Montana, DISCOVERING

MONTANA, Aug. 10, 2022; see also Exhibit 3, APR Letter to Governor Bullock (stating
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that “the mission of American Prairie Reserve is to create the largest nature reserve in
the continental United States” with the goal of a minimum of 10,000 bison.) Neither the
cases cited by the BLM, nor the Taylor Grazing Act, support the notion that grazing
allotments can be used to create a “nature reserve.”
c. The BLM Failed to Engage in Adequate Consultation with the
State Grazing Districts and Failed to Follow the Existing MOU
and Cooperative Agreements.

The Department of the Interior, Departmental Manual 516 DM 11 directs BLM
personnel to determine early in the process the appropriate type and level of
consultation and coordination required with state, local, and tribal government. 516 DM
11.4(c). The EA acknowledges that “the BLM has memorandums of understanding with
Cooperative State Grazing Districts regarding cooperation, coordination, and
consultation on the administration of public land allotments.” Environmental
Assessment at p. 3-39. More specifically, the BLM has a Memorandum of
Understanding with the Montana Grass Conservation Commission (MOU), see Exhibit
5, Affidavit of Greg Oxarart, at GO-1; Exhibit 6, Affidavit of Dean Kienenberger, at DK-1,
and Cooperating Agreements with the North and South Phillips Cooperative State
Grazing Districts (Cooperating Agreements) pursuant to the MOU. See Exhibit 5,
Affidavit of Greg Oxarart, at GO-2; Exhibit 6, Affidavit of Dean Kienenberger, at DK-2.
Neither of these parties were part of the consultation and coordination process for the
preparation of the EA. See Environmental Assessment at p. 4-1. The MOU and
Cooperating Agreements provide guidance for specific types of consultation and
coordination between the BLM and the Montana Grass Conservation Commission and
the North and South Phillips Cooperative State Grazing Districts that simply did not

occur during the BLM’s review of APR’s application.
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The MOU, dated December 10, 2003, authorizes cooperative agreements between
the Commission and BLM with the consent of Cooperative State Grazing Districts, MOU
at VI(A)(1); requires consultation, cooperation, and coordination between the BLM,
State District, and permittee, to determine the time, intensity, and duration of grazing of
BLM lands intermingled with State District lands, MOU at VI(B)(2); allows cooperative
development of allotment management plans, MOU at VI(C)(1); and also requires the
BLM to consult with the Commission and Grazing Districts during each stage of the EIS
process8, MOU at VI(D). This consultation did not occur. See Exhibit 5, Affidavit of
Greg Oxarart; Exhibit 6, Affidavit of Dean Kienenberger.

The Cooperative Agreements, each dated February 12, 2014, require the BLM to
notify the Commission and Grazing Districts for recommendations when “Grazing or
other Environmental Impact Statements” involve lands within a State Grazing District,
Cooperative Agreement at V(1); requires the BLM to request for District approval of
allotment management plans, Cooperative Agreement at V(2); and requires the BLM to
request District approval for allotment assessments to meet Standards for Rangeland
Health and Guidelines for Livestock Grazing, Cooperative Agreement at V(3). These
requirements were not met. See Exhibit 5, Affidavit of Greg Oxarart; Exhibit 6, Affidavit
of Dean Kienenberger.

The Cooperative Agreements, further provide that grazing permits “will authorize
grazing use and will specify the grazing capacity available and the kind and class and

numbers of domestic livestock use, the period of time which the lands may be used by

8 The BLM’s EA determined a FONSI is appropriate, however, the NEPA process to
prepare an EA and EIS are intertwined until enough information is gathered to
determine if there will be significant environmental impacts and thus consultation
under the MOU should have occurred.
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allotment, and may contain other specific terms and conditions.” Exhibit 5, Affidavit of
Greg Oxarart at OG-2 at V(4)(a); Exhibit 5, Affidavit of Dean Kienenberger at OG-2 at
V(4)(a) (emphasis added). Additionally, they state, “a term permit that is in question
will be discussed with the District before action is taken.” Id. The EA defines the bison
proposed to be permitted to graze as “indigenous livestock” which are “animals that are
indigenous (native) to an area but are managed as livestock within grazing allotments.”
See Environmental Assessment at pp. iv, 1-2. Although the Cooperating Agreements do
not contemplate “indigenous livestock” grazing, if indigenous species are to be
permitted to graze BLM lands they should be managed as domestic livestock and
consequently the BLM should have consulted the Districts, but it failed to do so. See
Exhibit 5, Affidavit of Greg Oxarart; Exhibit 6, Affidavit of Dean Kienenberger. In
addition to the lack of consultation as required by the Cooperating Agreements, as
argued in more detail above, the EA contradicts this definition of “indigenous livestock”
by acknowledging that rather than managing the bison as livestock, APR is engaging in
“non-production oriented, wildlife management focused grazing on APR lands.”
Environmental Assessment at pp. 3-39, 3-44 and Appendix D. Thus, the grazing
permits authorized in the Final Decision do not comply with “domestic livestock use.”
d. The Final Decision’s Economic Analysis Violates the Provisions
of the National Environmental Policy Act and the Conclusion
That There are Limited Economic Changes is Arbitrary and
Capricious.
The Final Decision determined that changing the use from cattle to non-
production indigenous livestock (bison) grazing on four allotments (Flat Creek,

Whiterock Coulee, French Coulee, and Garey Coulee) and continuing non-production

indigenous livestock (bison) grazing on two allotments (Telegraph Creek and Box Elder)
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would result in relatively limited economic changes from the current economic
conditions. However, the EA relies on Economic Modelling based on a 20-year-old
paper that sought to determine a budget for a bison livestock operation focused on
production. Reliance on such a study is not reasonable and the conclusion reached
based upon it is erroneous and without any valid support. The Final Decision’s
conclusion that there would be no significant economic impacts is based on the
assumption that a non-production bison operation will produce the same economic
effects as a production-based cattle (or bison) operation. This assumption, and the
conclusion reliant upon it, is arbitrary and capricious and is inadequately supported by
the EA.

The purpose of the National Environmental Policy Act (“NEPA”), 42 U.S.C. §§
4321-4370, is to provide agencies and the public with the full range of accurate data and
expert analysis available with respect to potential impacts, to facilitate informed
decision—making by both the agency and the public. See 40 C.F.R. § 1500.19; see also
Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc., 435
U.S. 519, 558 (1978). The required NEPA documentation, either an environmental
assessment (“EA”) or an environmental impact statement (“EIS”), must provide a “full
and fair discussion” of significant potential environmental impacts of a proposed action.
See Catron County Board of Commissioners, New Mexico v. United States Fish and

Wildlife Service, 75 F.3d 1429, 1434 (10t Cir.1996); see also 40 C.F.R. § 1502.1.

9 The Final Environmental Assessment was completed pursuant to the CEQ regulations
in effect prior to September 14, 2020. See Environmental Assessment at p. 1-4, n.2.
Accordingly, all references to CEQ regulations in this Appeal are also to the regulations
in effect prior to September 14, 2020.
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An EA or EIS is designed to aid an agency in its decision-making process, advise
the public of the environmental consequences of proposed actions, and assure that the
agency has an opportunity to make the best and most informed decision. See Natural
Resources Defense Council, Inc. v. Morton, 388 F. Supp. 829, 838 (D.C. Cir. 1974); see
also George Washington Home Owners Association v. Widnall, 863 F. Supp. 1423,
1426 (D. Colo. 1994). While a NEPA document does not need to be based on the best
available scientific methodology, it must be determined that it was the result of a
reasoned analysis. See Friends of Endangered Species, Inc. v. Jantzen, 760 F.2d 986
(9th Cir.1985). The EA must include all information which is relevant and essential to a
reasoned choice among alternatives. See 40 C.F.R. § 1502.22; see also Robertson v.
Methow Valley Citizens Council, 490 U.S. 332 (1989). Applicable regulations require
economic effects to be considered where an environmental effect is disclosed. See 40
C.F.R. § 1508.14 (stating that when an EA is “prepared and economic or social and
natural or physical environmental effects are interrelated, then the [EA] will discuss all
of these effects on the human environment.”).

An EA, and possibly a more detailed EIS, must be prepared for every major
federal action significantly affecting the quality of the human environment, to be in
compliance with NEPA. See Natural Resources Defense Council, Inc. v. Morton, 388 F.
Supp. 829, 832 (D.C. Cir.1974); see also 42 U.S.C. § 4332(2)(c). A decision by the BLM
to renew or issue a livestock grazing permit is a major federal action significantly
affecting the quality of the human environment, and therefore, requires the preparation
of an EA or an EIS. See Department of the Interior, Instruction Memorandum No. 99-
039, at 2 (stating that “State Directors and Field Managers are required to . . . ensure

that there is adequate NEPA documentation and compliance with applicable laws and
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regulations before renewing permits.”); see also Central South Dakota Cooperative
Grazing Dist. v. Sec. of the United States Department of Agriculture, 266 F.3d 889, 892
(8th Cir. 2001). Furthermore, NEPA is applicable even if the Federal government
believes there will be an environmental benefit. See Catron County Board of
Commissioners, New Mexico v. United States Fish and Wildlife Service, 75 F.3d at 1437.

Livestock grazing is a historical use throughout Montana and the use of BLM
grazing allotments accounts for approximately 12% of the state’s grazing lands.
Environmental Assessment at p. 3-39. More importantly, per the EA, the total
pastureland acres in Phillips County is 1,401,113 acres, Environmental Assessment at p.
3-38, and 1,054,464 of those acres, 75%, are BLM administered. Environmental
Assessment at p. 3-40. Thus, with this Final Decision alone, authorizing grazing for
non-production livestock for a total of 96,344 acres in Phillips County including 57,804
acres of BLM-administered lands'©, results in a change of use for 6.9% of the county’s
total pastural land and 5.5% of the BLM managed land in the county. In light of APR’s
stated objective to assemble 3.5 million acres for bison habitat, see Exhibit 7, APR’s
Bison Report 2016-2017, the change from cattle ranching to a non-production bison
reserve could have rippling effects on local economies. However, the EA fails to
adequately address the economics of the proposed APR operations and consider its
impact on the community because it analyzes APR’s bison herd as being a production
livestock operation, which it clearly is not.

In response to concerns about the destabilization of the of the livestock industry,

in its Public Comment Report, the BLM compounds its assumption that the non-

10 All acres impacted in Phillips County by Final Decision less the 11,506 acres within the
East Dry Fork Allotment.
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production wildlife management focused use of the allotments proposed by APR has the
same economic impacts as a livestock production operation with further assumptions
and incomplete information on the impacts to AUMs available for production livestock
grazing. See American Prairie Reserve Bison Change of Use Environmental Assessment
Public Comment Report at p. A-2. The BLM’s Report states “it is reasonable to conclude
there is no destabilization of the livestock industry” because only 1.25% of the forage in
Phillips County would be converted from cattle to bison. Id. However, per the Public
Comment Report, this conclusion only compares the 7,697 AUMS to be changed from
cattle to cattle or bison, and a calculation of the “requirement...[of] 618,024 AUMS of
forage or equivalent” to support the 51,502 beef cattle reported in Phillips County by the
2017 National Agricultural Statistical Service Census of Agriculture. See id. (emphasis
added). Neither the Public Comment Report nor the EA provides any calculation of the
actual AUMs available in Phillips County as forage or how much is provided through an
“equivalent,” so there is no basis for the conclusion that only 1.25% of forage would be
impacted.

Furthermore, according to APR’s New Grazing Proposal dated September 24,
2019, if this Final Decision stands, in addition to the 6,385 BLM AUMs!, it is the
intention of APR to use 553 AUMs on State Lands and 5,083 AUMs on deeded private
lands for non-production livestock grazing as well. See APR New Grazing Proposal at
pp- 3-4. Thus, a total of 12,021 AUMs in Phillips County will be taken out of grazing for

production livestock under this Final Decision which is only a fraction of the 55,568

117 973 AUMs less the 1,584 AUMs in East Dry Fork Allotment 05617 which will remain
cattle only.
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AUMs APR plans to convert to non-production indigenous livestock (bison) grazing by
2030 according to the APR Revised Proposed Action (November 20, 2017).

The EA claims to acknowledge that APR is not proposing operations based on
production, yet then inexplicitly bases its entire economic analysis purporting to
compare cattle and bison farm budgets. Environmental Assessment at p. 3-39. APR
first introduced bison to the Montana prairie on October 20, 2005, see Exhibit 24,

https://www.americanprairie.org/project/bison-restoration-timeline, and by the end of

2017 it had approximately 860 animals on the reserve. Exhibit 7, APR’s Bison Report
2016-2017. Thus, by the time this EA was prepared, APR had been operating its bison
reserve for more than fifteen years. Despite more than a decade of operations that could
have been reviewed and evaluated to determine the true economic impacts of APR’s
proposal, there was no attempt to actually quantify the economics of APR’s operations.
Due to the EA’s failure to assess APR’s actual operations, the conclusion that
approval of Alternative B would increase jobs and that there would be no impact on
traditional ranching and existing livelihoods because only limited economic changes
would occur, Environmental Assessment at pp. 3-43-45, is erroneous and without any
valid support. The Economic Modelling presented in Appendix D is based on a 20-year-
old paper to determine a budget based on operations where “bison meat is marketed as
an ‘upscale’ product, commanding premium prices. Bison breeding stock are also
commanding premium prices,” Exhibit 8, Thomas Foulke, et al., Enterprise Budget:
Bison Cow-Calf, COOPERATIVE EXTENSION SERVICE, UNIVERSITY OF WYOMING, at 1 (2001).
Further, the budget presented is an estimate for the “costs and returns for a bison cow-

calf enterprise,” and also notes that the budget assumes that herd size is maintained by
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selling 75% of the “open cows” each fall. Id. None of the purposes or assumptions of the
Foulke 2001 paper are applicable to APR’s operations.

The Economic Modelling again gives lip service to the fact that APR is not
operating a production-oriented enterprise and states that use of the Foulke budget “is
likely to overestimate the potential effects from non-production-oriented, wildlife
management focus bison grazing on APRs.” Environmental Assessment, D-1. However,
it then contradicts this assessment and claims that use of the Foulke budget “represents
an appropriate and conservative measure of estimated contributions and can be used in
lieu of more detailed APR-specific operational budgets to estimate modelled inputs for
the current analysis.” Environmental Assessment, D-1. The model simply cannot
overestimate the potential effects of APR’s operations and also be a conservative
measure of estimated contributions of those operations. The Economic Modelling is not
an accurate representation of the APR operations and therefore the socioeconomic
analysis is fatally flawed.

Finally, the Economic Modelling appears to be flawed on its face. The direct
value per AUM was calculated based on the component parts presented in Table D-2.
See Environmental Assessment Appendix D. This table lists the items included in a
theoretical budget and determines the “price/cost per head, as a percent of gross value”
for each category. However, the table purports to account for costs that are equal to
116.3% of the price/cost per head. As these categories are supposed to be represented as
a percent of the gross value, they should only total 100%.

The Socioeconomic Analysis and Economic Modelling used by the BLM to
conclude that changing the use of the BLM allotments from production cattle grazing to

non-production livestock grazing is based on flawed assumptions, failed to investigate
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relevant and available financial information from APR, and ignored the cumulative
effects of APR’s stated mission to assemble 3.5 million acres for bison habitat.
Accordingly, the decision reached by the BLM is arbitrary and capricious and
unsupported by the record.

e. The Final Decision Violates Applicable Regulations Because a
Conclusion that APR is in Substantial Compliance with Rules
and Regulations and Existing Permits is Arbitrary, Capricious,
and Unsupported by Any Rational Basis.

APR’s request is characterized by the EA as a proposal to modify the terms and
conditions of their grazing permits. Environmental Assessment at p. 1-1. Accordingly,
before renewing any lease, it is mandatory that the BLM determine whether an
applicant for a permit has a “satisfactory record of performance.” See 43 C.F.R. §
4110.1(b) (1995). This requires the BLM to consider whether the application is in
substantial compliance with the terms and conditions of the existing permit as well as all
applicable rules and regulations. See id. The Final Decision concludes that APR is in
substantial compliance with the rules and regulations and the terms of and conditions in
the existing permits. However, the Grazing Districts and the MSGA raised significant
concerns over instances of APR’s complete disregard for the applicable requirements?2
which were not properly addressed in the Final EA or Final Decision indicating that the
BLM has not evaluated whether APR has been in substantial compliance. Without a full

review of its records which document APR’s performance, any conclusion by the BLM

12 Concerns of APR’s noncompliance were based upon various BLM documents obtained
by the Grazing Districts over the years. A full evaluation of APR’s compliance or non-
compliance with applicable requirements has not been possible to date despite the
efforts of the Grazing District to obtain such records via a FOIA request. See Exhibits 4
and 11. At the time of the filing of this Appeal and Request for Stay, it has been over 1
year since the FOIA requests for this information were submitted to the BLM —yet the
BLM has still not produced the requested documents.
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that APR is in substantial compliance with the rules, regulations, terms, and conditions
is arbitrary, capricious, and unsupported by any rational basis.

i. Relocation of Fences Without Authorization.

First, substantial changes and modifications were made to miles of fences by APR
without BLM authorization or environmental review. In a June 20, 2018, letter, the
BLM Field Manager indicated that “due to the nature of the current fence modification,”
APR was directed to stop. Exhibit 9, Letter from BLM to Roy Taylor. A map prepared
by APR in or around September of 2018 noted 81.1 miles of fencing boarding the BLM
allotments had already been modified. Exhibit 10, APR Map of Modified Fences. There
is no evidence in the record to show that this modification was authorized by the BLM or
that any documentation pursuant to NEPA, the Archaeological Resources Protections
Act or the Endangered Species Act was completed.

Furthermore, it is believed that the fence changes already conducted by APR have
included a change in the location of fences which has resulted in changes to the AUMs
tied to BLM’s grazing “preferences.” A “[g]razing preference or preference means a
superior or priority position against others for the purpose of receiving a grazing permit
or lease. This priority is attached to base property owned or controlled by the permittee
or lessee.” 43 C.F.R. § 4100.0-5 (1995). Changing the location of fences would
necessarily impact the AUMs enclosed by those fences. The BLM needs to re-inventory
all allotments where APR has altered fences before issuing any further permits to APR.

The full extent of these changes and modifications are unknown by the Grazing
Districts and MSGA at this time. A Freedom of Information Act (FOIA) request was
submitted on August 9, 2021, requesting additional information regarding the

modifications to fences completed by APR prior to the completion of the EA. Despite
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submitting the request over a year ago, no response to that FOIA has been received to
date and we reserve the right to supplement this Appeal and the Record with
documentation from the BLM records once a response to that FOIA request has been
received.

ii. Allowing Bison to Graze on Allotments Where Not Authorized.

In 2016, APR was found to be trespassing because they were grazing bison
without authorization on the Flat Creek Allotment. At the time of the trespass, the
allotment was subject to an exchange of use agreement. Under an exchange of use
agreement, Form 4130-4, the BLM is responsible for collectively managing BLM and
private lands as one unit, restricting the number of AUMs, type of livestock, and
period(s) of use for the area as a whole. In 2016, the Flat Creek Allotment was only
approved for use by cattle, not bison. Accordingly, whether the bison were on APR’s
private lands or the BLM lands, the grazing was unauthorized and constituted trespass
because bison were not an approved type of livestock permitted in the Flat Creek
Allotment.

iii. Failing to Properly File Required Paperwork.

APR has shown a pattern of failing to file the required paperwork. First, the EA
states that it is considering a proposal submitted on September 24, 2019, by APR to the
BLM to modify certain terms and conditions of BLM-administered grazing permits held
by the APR. Environmental Assessment at p. 1-1. This proposal was submitted as a
narrative document and not on a designated BLM form, such as Form 4130-1b. Itis
believed that no appropriate grazing application has been submitted by the APR. A
FOIA request was submitted on August 5, 2021, requesting all grazing applications that

are being reviewed as part of the EA. Exhibit 11, FOIA Request Aug. 5, 2021. No
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response to that FOIA has been received to date and we reserve the right to supplement
this Appeal and the Record with documentation from the BLM records once a response
to that FOIA has been received. We also note that if grazing applications have been
submitted, they were not provided to the Grazing District Secretary in further violation
of the Cooperative Agreement, V(4)(b), which requires the BLM to forward Grazing
Applications to the Grazing District Secretary for each federal land operator in the State
District.

Second, in accordance with the terms and conditions of the permits for the Box
Elder Allotment and the Telegraph Creek Allotment, Environmental Assessment at p. 2-
5, and pursuant to 43 C.F.R. § 4130.3-2(d), permit holders are required to submit
annual actual use reports within 15 days of the end of the annual grazing use. However,
the BLM has overlooked the APR’s failure to submit such paperwork for years. In a May
2016 email, the BLM Rangeland Management Specialist requested the APR complete
actual use forms for “the past several years,” and that these were needed “asap for a
FOIA request.” Exhibit 12, E-mail to APR from BLM. APR then submitted a single
Actual Grazing Use Report for both the Box Elder and Telegraph Creek allotments for
2005-20153. Exhibit 13, Actual Grazing Use Report 2005-2015.

iv. Qvergrazing Allotments.
APR appears to have disregarded the AUMs currently authorized on the Box

Elder and Telegraph Creek Allotments. Year-long continuous bison grazing on these

13 The failure to enforce the 15-day time limit is further evidence of disregard for the
Cooperative Agreement, V(4)(d), which states “grazing will be authorized in
conformance with the plan which will include the operators providing an accurate actual
use report to the Bureau within 15 days of leaving the federal land allotment.”
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allotments has already been authorized.’4 Environmental Assessment at p. 2-9. The
Box Elder Allotment has 1,158 AUMs and the Telegraph Creek Allotment has 1,361
AUMs for a total of 2,519 AUMs. Since 2005, APR has been reporting AUM usage on
the Box Elder and Telegraph Creek Allotments on a single Actual Grazing Use Report.
Exhibit 13, Actual Grazing Use Report 2005-2015. Actual Grazing Use Reports for the
years 2016-17, 2017-18, and 2019-20 purport to report AUMs for both of these
allotments and private land. Exhibit 14, Grazing Use Reports 2016-2021.

In addition to the general problem of making it impossible for the BLM, the
Appellants, or the public to determine in which pastures — or even which allotment —
the AUMs were utilized, it also prevents the BLM from ensuring that APR is not
overgrazing the allotments. These reports appear to show that APR has reported AUM
uses that greatly exceed what is allotted. Evidence of overgrazing has also been
observed on the Box Elder Allotment. See Exhibit 15, Affidavit of Mark Manoukian,
10. The AUM allowances for APR for the Telegraph and Box Elder Allotments and
associated State Leases and private deeded lands are as follows:

Telegraph: 1361 AUMs

Box Elder: 1158 AUMs

State: 179 AUMs!5

Private: 638 AUMs!6
Total: 3,336 AUMs

14 The EA statues that State lease #4873 is fenced out and not being currently grazed.
See Environmental Assessment at p. 2-9. Accordingly, the 75 AUMs associated with
that lease may not have been available for all or part of the time period discussed, but
these calculations include those AUMs as available for grazing.

15 The EA identifies State Lease #4873, see Exhibit 26, which is associated with the
Telegraph Allotment and contains 75 AUMs. The EA does not identify State Lease
#8124, see E which is associated with the Box Elder Allotment and contains 104 AUMs.
16 See Exhibit 25, Box Elder Tab Sheet.
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However, the below tables illustrate the actual uses that have been occurring on the
Telegraph and Box Elder Allotments and how the actual use exceeds the permitted use:

Actual Use 2016-17: 2,125 AUMs over permitted numbers

Turned | Taken
Date In Out Days | AUMs
3/1/2016 620 9 183
3/9/2016 210
2/28/2017 451 356 5278
Total 5461

Actual Use 2017-18: 2,022 AUMs over permitted numbers

Turned | Taken
Date In Out | Days | AUMs
3/1/2017 451 358 | 5308
2/22/2018 195
2/28/2018 256 6 50
Total 5358

Actual Use 2020-21: 943 AUMs over permitted numbers

Turned | Taken

Date In Out| Days| AUMs

3/1/2020 366
3/7/2020 364 2 6 72
7/17/2020 363 1 132 1579
8/11/2020 362 1 25 208
11/1/2020 353 9 82 976
12/1/2020 346 7 30 348
1/1/2021 342 4 31 353
2/1/2021 335 7 31 349
2/5/2021 344 1 4 44
2/28/2021 334 23 260
Total 4279
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See Exhibit 14, Actual Grazing Use Reports 2016-2021.17 As made apparent by the
tables, APR has repeatedly overstocked the allotments by over 1,000 AUMs. APR’s
continual overgrazing with apparently no repercussions from the BLM raises significant
concerns with how APR will be a steward of the public land.

v. The BLM’s Substantial Compliance Conclusion is Invalid.

In light of the above, the BLM’s conclusion that APR is in substantial compliance
with all rules and regulations and terms and conditions of its existing permits is
arbitrary, capricious, and unsupported by any rational basis. There is documentary
proof of APR repeatedly and continually failing to meet these regulatory requirements.
It is believed that fences were relocated and have remained in their relocated positions;
there is a history of grazing bison on unpermitted lands; there is a consistent pattern of
not filing the proper paperwork; and there is documented overgrazing over a number of
years. All of the violations have implications on the environmental impact of APR’s
activities as they raise the concerns of overgrazing and mismanagement which are not
being regulated.

f. The Final Decision Authorizing Bison Grazing and Electrical
Fencing Violates the Multiple Use Mandate.

The EA fails to properly consider whether the proposal from APR would violate
the multiple use mandate. Under FLPMA Section 302(a), the BLM must “manage the

public lands under principles of multiple use and sustained yield.” 43 U.S.C. § 1732(a).

17 For the tables, the dates, turned in, and taken out values are taken from APR’s Actual
Use Reports, Exhibit 14, which were used to determine the number of days bison were
on the Allotments. The AUMs columns were calculated based on an assumed 1 AUM
per bison per month which is 1/30.5 AUM per day multiplied by the number of days
multiplied by the number of bison.
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This requires the “BLM to informedly and rationally balance competing resource values
to ensure that public lands are managed in the manner ‘that will best meet the present

29

and future needs of the American people.” Norman and Norman, Docket No. CO-01-
99-02 (quoting National Wildlife Federation v. Bureau of Land Management, 140
IBLA 85, 99-101(1997)). The Final Decision’s authorization of non-production
indigenous livestock (bison) grazing within electrified fences on six allotments poses
safety risks for other uses of the federal lands that were not adequately considered in the
BLM’s analysis.

In contradiction to the Final EA’s description of APR’s operations indicating that
the gates will not be electrified, Environmental Assessment at p. 2-9, members of the
South and North Phillips County State Cooperative Grazing Districts have reported that
gates on BLM allotments currently used by APR are electrified. See Exhibit 15, Affidavit
of Mark Manoukian, 19 14-17. Electrified gates prevent neighboring preference and
permit holders from safely entering the allotment to return a bison or retrieve a cow.
Furthermore, it presents a safety risk to other users such as campers, hikers, or hunters
from entering an allotment that is required to be managed as multiple use. Photographs
A-C of the Manoukian Affidavit, Exhibit 15, show examples of fences and gates already
electrified by APR. Photograph A “is at the corner Section 1 of Township 25 North,
Range 29 East (a BLM section).” Id. at 9 15. Photograph B “is of Section 36, Township
26 North, Range 29 East and it has been reported by a neighbor that the entire area,
including State and BLM lands, is electrified on all four sides.” Id. at Y 16. Finally,
Photograph C “shows an electrified gate and how it is dangerous for individuals seeking
to enter the allotment because it requires the electrical connection to be disconnected

and reconnected.” Id. at 1 17.
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In addition to the electrified fences and gates presenting a threat to users other
than APR, the removal of internal fencing to combine pastures and the grazing of the
allotments with bison also prevents use of those allotments by other users. The EA
acknowledges that bison may be dangerous to humans and can charge and gore people
if approached too closely, however it dismisses the threat to other users by simply
stating that there are lower levels of visitation to the Phillips County BLM lands as
opposed to Yellowstone National Park. Environmental Assessment at p. 3-18. This fails
to recognize the difference in risk levels between the Yellowstone free roaming herd of
approximately 4,900 on 3,472 square miles (~1.4 bison per square mile) (See

https://www.nps.gov/vell /learn/management/bison-management.htm and

https://www.nps.gov/vell /planyourvisit/parkfacts.htm) and the authorized AUMs on

the BLM allotments under consideration which is 6,385 AUMs (up to 532 bison
assumed based on 1 AUM per bison per month) on ~90 divided and fenced BLM
managed square miles (~5.9 bison per square mile). This is a significant increase in
density of bison compared to Yellowstone, which is compounded by the animals being
confined to much smaller fenced areas (even with the planned removal of fences, the
pastures are still much smaller than Yellowstone).

The Final EA’s cursory consideration of recreational uses on the allotments at
issue and summary dismissal of any safety concerns was improper. See Environmental
Assessment at p. 3-18. Just as the economic analysis incorrectly correlated APR’s
activities with a production-oriented livestock operation, the BLM’s analysis of impacts
on public health and safety for recreational use of the allotments completely ignores
APR’s stated goal of creating a reserve for bison. While the BLM’s reasoning that bison

grazing did not pose a threat to health and safety in Norman and Norman was found to
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be justified, there are significant differences in what appeared to be a grazing permit for
production-oriented bison at issue in that matter and the use proposed by APR at issue
here.

First, as APR is introducing bison to these grazing allotments, it is also actively
encouraging visitors to visit its properties and view the bison. See

https://www.americanprairie.org/visit. There is no evaluation in the EA of how much

recreational use there is on the allotments currently or how that may change as APR
grows its bison reserve. This is in contrast to Norman and Norman where there was
very limited human use during hunting season. See Norman and Norman at p. 8.
Injury in Norman and Norman was also considered to be unlikely because:
the injuries in the parks were human initiated and usually provoked by
tourists attempting to get close to bison while viewing them or taking
photographs (Ex H, p. 27). The Big Pasture is less likely to experience these
human-initiated contacts both because over half of the Big Pasture is
privately controlled land with no legal access to the public and because

photography and wildlife viewing are not major uses of the Big Pasture (see
id.).

Id. at p. 9. APR’s Bison Report 2016-17 touts that “visitors to the Reserve look forward
to seeing bison more than any other species.” See Exhibit 7, APR Bison Report 2016-
2017, at p. 9. Additionally, APR provides maps to the public of activities available on
both private and public lands, including the allotments, that specifically advertises
where bison can be viewed. See Exhibit 16, Map from

https://www.americanprairie.org/maps. Unlike Norman and Norman, there was no

evaluation of whether there are periods of the year when the bison may be more
aggressive and how that may interact with the volume of use of the allotments for
recreational purposes. See Norman and Norman, at p. 9. Finally, the Norman and

Norman decision determined that “the potential for human/bison conflict is less where
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bison, such as the Downare’s, are raised like domestic livestock as opposed to where
bison roam wild, as in the parks.” Id. As was discussed in more detail above, APR’s
stated goals have made it clear that it is not raising the bison as “domestic livestock.”

The analysis in the EA failed to adequately evaluate whether the introduction of
non-production bison grazing and electric fences would impact health and safety and
impair other uses of the allotments. The gaps in the analysis of the impacts on
recreational use of the allotments due to the presence of bison discussed above
demonstrates that the Final Decision was not informed, nor did it rationally balance
competing resource values as recreational uses were utterly ignored. Accordingly, the
Final Decision is arbitrary, capricious, and without a rational basis because it failed to
consider the risk to the public, or the ability for other users to use the allotments, when
they would be in close proximity with bison that can run up to 35 miles per hour
surrounded by electrified fences.

g. The BLM’s Final Decision Did Not Properly Consider
Cumulative impacts.

In reaching its Final Decision, the BLM failed to engage in a meaningful analysis
of the cumulative impacts related to APR’s stated goal of creating a 3.5-million-acre
bison reserve. NEPA defines a cumulative impact as:

the impact on the environment which results from the incremental impact
of the action when added to other past, present, and reasonably
foreseeable future actions regardless of what agency (Federal or non-
Federal) or person undertakes such other actions. Cumulative impacts can
result from individually minor but collectively significant actions taking
place over a period of time.

40 C.F.R. § 1508.7. NEPA requires the BLM to look at connected, cumulative, and

similar actions. 40 C.F.R § 1508.25(a). Cumulative actions are those “which when
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viewed with other proposed actions have cumulatively significant impacts.” 40 C.F.R. §
1508.25(a)(2).

To properly consider cumulative impacts there must be “some quantified or
detailed information,; ... [g]eneral statements about ‘possible’ effects and ‘some risk’ do
not constitute a ‘hard look’ absent a justification regarding why more definitive
information could not be provided.” Kern v. U.S. Bureau of Land Management, 284
F.3d 1062, 1075 (9th Cir. 2002) (citation omitted). The analysis of cumulative impacts
cannot be perfunctory and must be timely. Id. (citations omitted). Deferring the
consideration of cumulative impacts is inappropriate when meaningful consideration
can be completed now. Id. (citations omitted). While agency decisions as to
“reasonably foreseeable future actions” that are “fully informed and well-considered”
can be deferred to, we “need not forgive a clear error in judgment.” Id. (citations
omitted).

Although the specific proposal before the BLM from APR has been a moving
target since at least 2017, there is no ambiguity or uncertainty that APR desires to create
a large bison reserve and will continue to pursue this goal in the near future. The BLM
has claimed that although it is assumed that APR would continue to convert federal and
non-federal ranch lands to bison grazing, “these actions are not part of the current
proposed action submitted to the BLM. No detailed requests or proposals have been
submitted to BLM that would allow for further analysis of direct and indirect effects.”
Protest Responses at p. 2. This statement is directly refuted by the documentary record.
First, APR submitted a 66-page Revised Proposed Action dated November 20, 2017,
that identified a total of 20 allotments, 29,309 acres of State of Montana DNRC land

and 86,426 acres of APR deed land. See Environmental Assessment at p. 3-3; APR
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Revised Proposed Action (November 20, 2017) at p. 1. Second, as cited to throughout
this Appeal and Request for Stay, there is a plethora of publicly available documentation
from APR regarding APRs goals and ongoing efforts to achieve those goals.

At the time of the completion of the Environmental Assessment, the BLM had the
November 20, 2017, APR Revised Proposed Action which detailed the timeline for the
introduction of the non-production livestock beginning in 2019 and projected out to
2030. See APR Revised Proposed Action (November 20, 2017) at pp. 4-9. It also
provided maps detailing the plan for the removal and relocation of the fences for the
included allotments. See APR Revised Proposed Action (November 20, 2017) at p. 10-
22. The November 2017 proposal was submitted “based upon advice by the BLM to help
ensure a thorough cumulative effects analysis” and was only withdrawn due to public
concerns. See APR New Grazing Proposal dated September 24, 2019 at p. 1.

The Environmental Assessment identifies the changes to the 20 allotments from
the November 2017 proposal as a reasonably foreseeable future action, see
Environmental Assessment at p. 3-2, but does not analyze any of the quantifiable or
detailed information of the changes included in the November 2017 proposal. By
assuming that the cumulative impacts of additional rangeland conversion to non-
production livestock grazing would merely be the same impacts from the current
proposal, the BLM improperly deferred evaluating reasonably foreseeable impacts now
by stating that future grazing requests would be evaluated individually. See Final
Decision at p. 8. The deficiencies in the Environmental Assessment regarding
overgrazing and rangeland health, human health and safety, and socioeconomic impacts

are exasperated when the full camulative impacts are considered.
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The Final Decision determined that “areas being grazed by bison will experience
improvements to vegetative communities including variation in vegetative communities,
diversified vegetation and an increase in native plant species.” Final Decision at p. 7.
The EA assumes that the cumulative impacts of additional transition to non-production
livestock grazing would incrementally add to the beneficial cumulative effects on
vegetation. See Environmental Assessment at p. 3 - 50. While the EA relies on
literature to reach this conclusion, as argued above for the Box Elder and Telegraph
Creek Allotments where non-production livestock (bison) are already grazing there is
evidence of over grazing. Significantly, the EA relies on the evaluations of the Box Elder
and Telegraph Creek Allotments as part of the 2016 Land Health Assessment Report,
see Environmental Assessment at pp. 3-24 — 3-25, while the overgrazing is identified in
2016 — 2021. As overgrazing is already a rangeland health concern on allotments with
non-production livestock (bison) grazing, it should not have simply been assumed that
the cumulative impacts would be improvements in vegetation.

Similarly, the EA’s flawed conclusion of no great risk to human health and safety
by the introduction of non-production livestock (bison) grazing, see Environmental
Assessment at p. 3-18, should not have been assumed to be the same for the cumulative
impacts of APR’s future plans, see Environmental Assessment at p. 3-21. It was error for
the BLM to ignore the details available as to how many bison would be introduced under
the November 2017 proposal and evaluate the environment where those non-production
bison would be introduced and whether multiple use and sustained yields can be
maintained on those allotments given their other uses. This complete lack of actual
evaluation of reasonably foreseeable future uses is also seen in the socioeconomic

evaluation.
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It was argued above that the socioeconomic evaluation included in the EA was
fatally flawed. The EA’s conclusion that there “are no past, present, or reasonably
foreseeable future plans and/or actions in the cumulative impact analysis area that,
when combined with the above-described effects of a change in use from cattle to [non-
production] livestock, would result in adverse cumulative impacts on socioeconomics,”
see Environmental Assessment at p. 3-45, was not based on a hard look at the
reasonably foreseeable future plans of APR. In the November 2017 APR proposal, a
total of eleven allotments in Phillips County were identified as where non-production
livestock (bison) would be introduced by the year 2030. See Environmental Assessment
at p. 3-3; see also APR Revised Proposed Action (November 20, 2017). The EA did not
consider any potential economic impacts from the conversion of additional allotments
in Phillips County to non-production bison grazing. Furthermore, while the November
2017 APR proposal identified nine allotments in four additional counties where APR’s
stated plans are to convert the use from cattle to non-production bison grazing, see id.,
there is no evaluation of the economic impacts of changing the use of those additional
allotments. Accordingly, the EA does not provide any quantified or detailed information
that supports its conclusion of no cumulative socioeconomic impacts.

IV. Petition for Stay of Decision Pending Appeal.

The Grazing Districts and the MSGA also hereby petition for a stay of the
Bureau’s FONSI and Final Decision permitting a change of use from commercial
livestock to non-production livestock (APR’s bison), changes of seasons of use as well as
the addition and elimination of fences on allotments administered by the Malta Field
Office in Phillips County, Montana. Applicable regulations provide four elements upon

which a stay may be granted: (1) relative harm to the parties if the stay is granted;
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(2) likelihood of the appellants’ success on the merits; (3) likelihood of immediate and
irreparable harm if the stay is not granted; and (4) whether the stay is in the public
interest. See 43 C.F.R. § 4.471(c). In this case, the Appellants can meet each of the four
elements; thus, a stay is in order.

a. Effect of Stay.
To determine the effect of a stay in this case, the grazing regulations, 43 C.F.R. §

4160.4, provide the following:

(b) When OHA stays all or a portion of a BLM grazing decision that affects
a grazing permit or lease, BLM will authorize grazing use as follows:

(1) When OHA stays implementation of all or part of a
grazing decision that cancels or suspends a permit or lease,
changes any term or condition of a permit or lease during its
current term, or renews a permit or lease, BLM will continue
to authorize grazing under the permit or lease, or the
relevant term or condition thereof, that was in effect
immediately before the decision was issued, subject to any
relevant provisions of the stay order. This continued
authorization will expire upon the resolution of the
administrative appeal. Such continued authorization is not
subject to protest or appeal.

43 C.F.R. §§ 4160.4 (b)(1). Thus, if a stay were granted, APR would continue to be
permitted to graze cattle on the allotments. The permits would continue to allow the
same number of cows, utilize the same AUM’s, and the existing fences would be
maintained without modifications.

b. Relative Harm to the Parties.

The granting of a stay would relieve the significant harm that will be suffered by
the Appellants and would protect the allotments from unnecessary harm. Thus, a stay is

appropriate.
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i. Harm to Appellants.

Infectious diseases are a major concern to livestock producers everywhere, and
the Appellants’ members are no exception. These ranchers work hard to mitigate risks
to their herds by implementing best management practices such as “multiple vaccine
protocols, regular deworming and external parasite control, testing of diseases and
appropriate culling.” Exhibit 17, Affidavit of Dr. McKenna Levesque, at § 6; Exhibit 18,
Affidavit of Dr. Rick Levesque, at 1 6. However, these management practices are much
less effective if neighboring herds are not implementing similar protocols. See Exhibit
17, Affidavit of Dr. McKenna Levesque; Exhibit 18, Affidavit of Dr. Rick Levesque. The
non-production bison roaming on APR lands are not vaccinated, which creates a
significant risk for nearby cattle herds, including those belonging to the Appellant
members. See Exhibit 17, Affidavit of Dr. McKenna Levesque, at 19 7-11; Exhibit 18,
Affidavit of Dr. Rick Levesque, at 11 7-11. APR claims that it is following “the very same
guidelines for disease control that cattle ranchers do, as required by the Montana
Department of Livestock.” American Prairie Reserve, Bison FAQs,

https://www.americanprairie.org/bison-fags (last visited August 24, 2022). While this

may be true, the Montana Department of Livestock does not actually require vaccination
of most animals unless they are being imported into the state. See MONT. ADMIN. R.
32.3.

Vaccinations and disease control in general are a product of best management
practices implemented by ranchers who are incentivized to keep their animals healthy
because they are engaged in the production livestock business. Exhibit 17, Affidavit of
Dr. McKenna Levesque, at 1 6; Exhibit 18, Affidavit of Dr. Rick Levesque, at 1 6. Many

ranchers utilize vaccines to protect their herds and limit infectious diseases, but it is true

40


https://www.americanprairie.org/bison-faqs

that not all diseases of concern have a vaccine available. However, other best
management practices such as culling (removal from the herd) and frequent herd
inspections by ranchers, help to mitigate the diseases that cannot be vaccinated against.
Exhibit 17, Affidavit of Dr. McKenna Levesque, at 1 6, 14; Exhibit 18, Affidavit of Dr.
Rick Levesque, at 1 6, 14. These best management practices all help to keep a herd of
cattle healthy, but are not employed by APR. Not only does APR not vaccinate, but it
does not cull any bison based on health or condition. See American Prairie Reserve,
Bison FAQs https://www.americanprairie.org/bison-fags (last visited August 24, 2022).
In addition, APR has difficulty keeping track of the bison in its herd, so it is unlikely they
are conducting frequent inspections of their non-production livestock. See Affidavit of
Peggy Bergsagel, Exhibit 20. Furthermore, APR’s management plan provides little to no
incentive to employ any of these practices because APR wishes to establish a bison
refuge, not a production livestock operation.

The Appellants and other parties were aware of APR’s shortcomings in disease
mitigation, so they sought to protect local ranchers themselves. In 2020 the Phillips
Conservation District, South Phillips County Co-operative State Grazing District, and
the Phillips County Livestock Association reached an agreement with the APR which
requires APR to annually test a portion of its non-production bison herd for a range of
diseases and infections until 2025. See Exhibit 19, Settlement Agreement, at §1-2. APR
must specifically test for Blue Tongue, Bovine Viral Diarrhea (BVD), Parainfluenza-3,
Brucellosis, Anaplasmosis, Johne’s, Infectious Bovine Rhinotracheitis (IBR),
Leptospirosis, and Epizootic Hemorrhagic Disease (EHD). Id. at Y 2(a). Animals
infected with these diseases may exhibit severe symptoms such as hemorrhaging, late

term abortions, and even death. See MONTANA FiSH, WILDLIFE, AND PARKS, Bluetongue —
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Epizootic Hemorrhagic Disease, https://fwp.mt.gov/conservation/diseases/ehd-blue-

tongue (last visited April 25, 2022); Editorial Journal of Veterinary Medicine
Association, Leptospirosis of Cattle, IowA BEEF CATTLE HANDBOOK,

https://www.iowabeefcenter.org/bch/Leptospirosis.pdf; United States Department of

Agriculture — Animal and Plant Health Inspection Service, Facts About Brucellosis,
https://www.aphis.usda.gov/animal_health/animal_ diseases/brucellosis/downloads/b
ruc-facts.pdf. The most recent data from the APR non-production bison herd reveals
concerning levels of positive tests for multiple diseases, which translates to a heightened
risk of infection to nearby cattle herds and wildlife populations. See Exhibit 15, Affidavit
of Mark Manoukian, at 7. While this data is useful in identifying carriers of infectious
diseases, the agreement only requires APR to take responsive action if bison exhibit
“clinical signs.” See Exhibit 19, Settlement Agreement, at 2(b). However, even if an
animal is not clinically infected, it can still be considered a carrier of the disease for
which it tests positive; this means the animal is still capable of transmitting the disease
to other animals. See Exhibit 17, Affidavit of Dr. McKenna Levesque, at  15; Exhibit 18,
Affidavit of Dr. Rick Levesque, at Y 15. Therefore, this agreement is unable to fully
protect local ranchers and their cowherds. Allowing these infected animals to expand
their range to the allotments at issue here would further exacerbate the risk to cattle and
wildlife in Phillips County.

Wildlife such as whitetail deer are especially susceptible to Bluetongue and EHD
which recently appeared at rates of 19.0% and 56.7% respectively in the APR non-
production bison herd. See MONTANA FISH, WILDLIFE, AND PARKS, Bluetongue —

Epizootic Hemorrhagic Disease, https://fwp.mt.gov/conservation/diseases/ehd-blue-

tongue (last visited April 25, 2022); Exhibit 15, Affidavit of Mark Manoukian, at 7.
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These diseases have been known to cause high rates of mortality in both deer and
antelope in Eastern Montana. See MONTANA FiSH, WILDLIFE, AND PARKS, Bluetongue —
Epizootic Hemorrhagic Disease, https://fwp.mt.gov/conservation/diseases/ehd-blue-
tongue (last visited April 25, 2022). Both Bluetongue and EHD can result in varying
degrees of hemorrhaging of internal organs, with the heart, lungs, and intestinal tracts
being some of the most common. Id. While the APR’s infected non-production bison
may not show any clinical signs and be relatively unaffected by the diseases, they can
still transmit the disease to more susceptible animals through vectors such as biting
flies. Id. The flies that commonly spread these diseases are known to inhabit areas
surrounding water sources. Id. Due to the limited water sources on the grazing
allotments in question, deer and antelope would be sure to water at the same sources as
infected bison if said bison are permitted to graze on these allotments. This would thus
create a significant risk of the deer and antelope becoming infected with Bluetongue or
EHD, which could lead to large mortality rates in the region. The deer and antelope of
Montana’s Northern Plains help to sustain the Phillips County community by providing
income from recreational activities; if the recreational opportunities were lost due to an
EHD or Bluetongue outbreak, the community and the Appellants would greatly suffer.
An outbreak of these diseases also poses an increased risk to the health of the livestock
that share the plains with them.

The infection levels of Anaplasmosis and Leptospirosis in APR’s non-production
bison are quite concerning to the livestock industry. Phillips County and other
surrounding counties depend on the agriculture industry as their primary source of
revenue, a substantial portion of which is made up by the raising of livestock. See

Exhibit 21, Declaration of Richard Dunbar, Phillips County Commission; Exhibit 22,
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Declaration of John Fahlgren, Valley County Commission; Exhibit 23, Declaration of
Ross Butcher, Fergus County Commissioner; Exhibit 28, Declaration of Carl Seilstad,
Fergus County Commissioner. 27.3% of the APR animals tested positive for
Anaplasmosis and 70.2% tested positive for one of the various strains of Leptospirosis.
Exhibit 15, Affidavit of Mark Manoukian, at 7. This is concerning, not only because
livestock could become infected, but also because these diseases are zoonotic, meaning
they can also be transmitted to humans. “Anaplasmosis is an infectious disease of cattle
that causes destruction of red blood cells... It can be transmitted from infected animals
to healthy animals by insects or by surgical instruments.” Zerle L. Carpenter,
Anaplasmosis in Beef Cattle,

https://agrilifeextension.tamu.edu/library/ranching/anaplasmosis-in-beef-

cattle/#:~:text=Anaplasmosis%20is%20an%2oinfectious%20disease,insects%200r%20

by%20surgical%20instruments. As red blood cells are destroyed, an animal’s oxygen

levels plummet, and it will become clinically anemic. This results in “a rapid decrease in

» <«

milk production,” “rapid weight loss,” and weakness. Id. Simply moving or exciting an
animal who is exhibiting symptoms could cause it to die from a lack of oxygen. Id. Even
if an animal survives the disease, it can still have long term affects such as weight loss,
abortion of pregnancy, and reduced weight gain of nursing calves. Id. Anaplasmosis is
not known to be a problem in Northern Montana, but the presence of a large number of
infected bison on the allotments in question could be detrimental to the Appellants’
members by causing an outbreak in the region. Diseases such as Anaplasmosis that are
spread through biting flies and ticks are able to quickly spread across large areas

because these vectors travel great distances; the non-production bison do not even have

to come into direct contact with cattle herds or wildlife to spread the disease. Horn flies,
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for example, are known to travel up to fifteen miles between herds. Bethany Johnston,
Control Flies on Cattle Early, University of Nebraska-Lincoln Beef Watch (May 1, 2013),

https://newsroom.unl.edu/announce/beef/2206/12992. Death, reduced weights, and

pregnancy loss all have major impacts on family ranches like the Appellant’s members
because they depend on selling as many big, healthy calves as possible each year to stay
in business. See Exhibit 21, Declaration of Richard Dunbar, Phillips County
Commission; Exhibit 22, Declaration of John Fahlgren, Valley County Commission;
Exhibit 23, Declaration of Ross Butcher, Fergus County Commission; and Exhibit 28,
Declaration of Carl Seilstad, Fergus County Commission. In addition, the families that
make up these ranches have made it their responsibility to care for the livestock under
their guardianship. To watch these animals suffer with a disease such as Anaplasmosis
and know there is little that can be done, would be extremely hard on the people who for
care them.

Leptospirosis is a bacterial infection that tends to attack the reproductive tract,
causing infections, abortions, and even infertility. Soren P. Rodning, Misty A.
Edmondson, Julie A. Gard, Andrew S. Lovelady, Leptospirosis in Cattle, ALABAMA
COOPERATIVE EXTENSION SYSTEM ANR-0858 (2012),

https://ssl.acesag.auburn.edu/pubs/docs/A/ANR-0858 /ANR-0858-archive.pdf. It can

also cause fever, anemia, jaundice, and death, especially in younger cattle. Id.
Leptospirosis is transmitted directly between animals or through exposure to urine or
an aborted fetus from an infected animal. Id. However, the bacteria may be transmitted
through water that has been contaminated and the bacteria can survive in the
environment for months. Id. Cattle herds are typically vaccinated for Leptospirosis and

this has helped to greatly reduce the infection rates of this disease, but younger cattle
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are still at risk of contracting the disease because their immune systems are still
developing. Since APR does not manage its bison as domestic livestock, they do not use
the best management practices that are followed in the livestock industry, including
implementing an annual vaccination program. American Prairie Reserve, Bison FAQs,

https://www.americanprairie.org/bison-fags (last visited June 16, 2022). APR’s failure

to vaccinate its animals for diseases such as Leptospirosis, combined with the high
prevalence of the disease in its non-production bison herd, creates a notable risk to
neighboring operations. Cattle on nearby allotments and private land can easily come
into contact with Leptospirosis bacteria through water sources or directly with any
escaped buffalo.

ii. Harm to the Allotments.

If the stay is not granted and APR is permitted to remove fences and begin
grazing non-production bison, there will be immediate and irreparable harm to the BLM
Allotments in question. The Final Decision calls for the removal, modification, and
reconstruction of several fences in the allotments, but to allow the changes to these
fences before all legal questions in this matter are resolved would be highly
inappropriate. If it is determined that the change of use is improper on these
allotments, then a removal of fences and other improvements would be extremely
detrimental to the historically approved use — grazing cattle. The BLM originally
required these internal fences to be constructed as they are crucial to properly managing
livestock in a manner that supports biological goals on the allotments. These fences
allow for livestock to be rotated throughout the allotments as necessary and to rest

specific areas when required. In addition, the land will have to be disturbed to remove,
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modify, and reconstruct these fences on the allotments, and should Appellants succeed
on the merits, the land would have to be physically disturbed again to restore the
current configurations. It would be a waste of resources to disturb these lands
unnecessarily before it is even clear that the Final Decision will not be overturned and as
already mentioned, if said decision is overturned, the fences would not be removed,
modified, or reconstructed at all.

Furthermore, the Final Decision permits APR to graze non-production bison on
the allotments which is a threat to the health of the allotments due to APR’s history of
poor management and the natural grazing habits of bison. The natural grazing habits of
bison involve cropping vegetative growth closely to the ground in large areas. When
bison graze all of the vegetation off of an area, they typically move on to a new area. See
Richard Hart, Where the Buffalo Roamed — Or Did They?, 11 GREAT PLAINS RESEARCH
83, 101 (2001) (Discussing the historical movement of bison, “[b]ison appeared to move
in response to local conditions of forage availability, as influenced by weather, fire, and
previous grazing.”); American Prairie Reserve, Bison FAQs,

https://www.americanprairie.org/bison-fags (last visited June 16, 2022) (Explaining

how the natural grazing instincts of wild bison, “results in some areas being grazed hard
and others not grazed for years.”). While such tendencies were evidently part of a
productive ecosystem on the historic great plains, they must be carefully managed in
today’s grazing environment because bison no longer have an endless prairie upon
which to roam. Instead, based on the Congressional requirements of the Taylor Grazing
Act the plains are now divided into relatively small pastures. Even if the fences slated
for removal are eliminated despite the clear immediate and irreparable harm, the

pastures would still be miniscule compared to the vast prairie bison once roamed.
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These smaller pastures can inhibit the natural migration of wild bison and cause them to
excessively trample and defoliate an area, which results in long term damage to local
ecosystems and enables invasive species such as cheatgrass to take over an area.
Invasive species such as cheatgrass are a great fire risk in Northern Montana.

In addition, previous actions by the APR have proven its inability to follow BLM
directives and place these allotments at great risk of immediate and irreparable harm
due to mismanagement. In 2005, an Environmental Assessment (EA) was published by
the BLM that authorized a change in the class of livestock for the APR’s grazing permit
on the Telegraph Creek Allotment. BUREAU OF LAND MANAGEMENT, MALTA FIELD OFFICE,
ENVIRONMENTAL ASSESSMENT CHANGE IN CLASS OF LIVESTOCK (2005). The EA resulted in
the decision to allow bison to graze the allotment during year-long grazing seasons. Id.
at 17. However, the EA made it clear that:

A year-long season does not mean bison will be in any pasture for twelve
months. Bison would still only be in any one pasture for less than three
months per year. Pastures would be utilized during the dormant season
deferring use during the growing season on two or three pastures each

year allowing plants to replenish root reserves over a larger area of the
allotment.

Id. This statement in the EA is in line with the Telegraph Creek Allotment Management
Plan developed in 1973 and still in effect today:

By rotating the livestock between pastures and allowing a systematic
seasonally or yearly deferment on pastures, more vegetation will be
produced per acre. Some of this vegetation will be left on the site for soil
protection. Some of the forage may be used to satisfy livestock
management demands in the allotment. Areas having important wildlife
habitat will benefit from deferment and rest treatments by delaying
livestock grazing.

48



BUREAU OF LAND MANAGEMENT, MALTA DISTRICT, TELEGRAPH CREEK ALLOTMENT
MANAGEMENT PLAN 6 (1973).

While these documents both make it clear that proper management of the
allotment includes resting and rotating pastures, that is not what the APR has done.
Instead of rotating from one pasture to another every couple of months, the APR has
removed gates separating the pastures and allowed their animals to roam freely
throughout the entire allotment. Exhibit 15, Affidavit of Mark Manoukian, at § 11. This
is not only mismanagement because it fails to follow the BLM’s analyzed decision,; it is a
complete lack of management. Most of the allotments in question are to follow the rest-
rotation system previously prescribed to the Telegraph Creek Allotment, but APR has
already shown it could not follow this management system in the past, so it is unlikely to
do so now. The failure to follow the management system prescribed by the BLM places
the health of the range, wildlife, and entire ecosystem at great risk.

iii. Harm to APR.

In the case that a stay is granted, APR will suffer little to no harm. APR currently
does not own enough bison to stock all of these allotments in addition to the other lands
it already controls.'8 The deeded lands owned by APR are more than enough to sustain

its current bison population, so no harm will be suffered by granting a stay that prevents

18 APR’s inability to currently stock the allotments in question is based on figures found
on their website. The current population of APR’s non-production bison herds is 813
head. See American Prairie Reserve, Bison Restoration,
https://www.americanprairie.org/project/bison-restoration (last visited Aug. 25, 2022).
APR already owns 118,371 acres of private lands. See American Prairie Reserve,
Assembling the Land, https://www.americanprairie.org/assembling-the-land (last
visited Aug. 25, 2022). Assuming there are 0.13 AUMs per acre (the average AUMs/acre
under Table 1 of the EA), the private lands alone can run over 1,200 head of bison each
year. Therefore, the private lands alone can sustain all of APR’s currently owned bison
and more.
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it from grazing buffalo on these allotments. In addition, granting a stay would prevent
APR from taking on the obligation to acquire more bison to adequately stock the
allotments before it is determined if the Final Decision will stand. A stay would actually
prevent harm to APR because the organization will not have to relocate newly acquired
bison if the Final Decision is overturned. APR will also not suffer any harm by being
prevented from modifying fences on the allotments because, if the change in type of
livestock is stayed, the existing fences are adequate to maintain the current use of cattle
grazing. The current fence configurations have been previously approved by the BLM
for proper management of the allotments in a cattle grazing scenario.

c. Likelihood of Appellant’s Success on the Merits.

As set forth above, the Grazing Districts’ and the MSGA’s request for a stay
should be granted due to the overwhelming likelihood that they will be successful on the
merits in this case. The Grazing Districts and MSGA have raised substantial questions
going to the merits of whether the BLM can grant APR the grazing permits and
alterations to the allotments in this case which support this request for stay. See
Tennessee Gas Pipeline Company Co., L.L.C. 189 IBLA 108, 110 (Dec. 16, 2016) (stating
“A stay may be granted when substantial questions are raised for our deciding an appeal
that require careful consideration, provided the other three stay criteria are met.”);
Wyoming Outdoor Council, et al. 153 IBLA 379 (Oct. 6, 2000) (granting a stay when
consideration of the merits requires “careful consideration.”). In addition, when party
moving for a stay has established that the “harm” factors tip decidedly in its favor, the
requirement of showing probability of success on the merits is relaxed, and, in such
cases, the movant need only show questions going to the merits so serious, substantial,

difficult, and doubtful as to make them a fair ground for litigation. See Star Fuel Marts,
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LLCv. Sam’s East, Inc., 362 F.3d 639, 652-53 (10th Cir. 2004); Longstreth v. Maynard,
961 F.2d 895, 903 (10t Cir. 1992); and Anthony v. Texaco, Inc., 803 F.2d 593, 599 (10th
Cir. 1986).

The Appellants, as set forth above, have more than demonstrated questions going
to the merits so serious, substantial, difficult, and doubtful as to make them fair ground
for litigation. Accordingly, the Appellants have demonstrated a substantial likelihood of
success on the merits to obtain a stay of the implementation of the Final Decision
pending a factual finding by the Office of Hearings and Appeals that the APR’s bison are
“production livestock,” as well as findings as to whether the BLM complied with NEPA
requirements for consultation under the applicable MOU, its economic analysis, and
evaluation of cumulative impacts, and whether the BLM’s Final Decision violates the
multiple use mandate.

d. The Appellants and the Allotments will suffer immediate and
irreparable harm unless the stay is granted.

The granting of a stay is appropriate in this case due to the significant likelihood
of immediate and irreparable harm to the Appellants, both financially and practically, if
a stay is not granted. If non-production bison are permitted to roam on the allotments
governed by this decision, members of the Appellants’ groups will be irreparably
harmed, and the Allotments will be severely damaged. The presence of non-production
bison on these allotments is a threat to the health of existing wildlife and domestic cattle
and, therefore, the livelihoods of Appellants’ members and the future of the Phillips
County community as a whole. The removal of range improvements promises to
negatively impact range health by placing unnecessary pressure on areas of the

allotments that could otherwise be avoided through pasture rotations. Electrifying
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fences without adequate opening for members of the public to cross is dangerous and
violates the multiple use mandates.
e. A Stay is in the Public Interest.

Granting a stay of the BLM’s Final Decision is in the public interest. The federal
courts have expressed a preference for maintaining the status quo pending the outcome
of grazing appeals. In Valdez v. Applegate, the court held that:

The public has an interest in protecting the range from overgrazing. The

public also has an interest in the economic stability of the area and

plaintiffs assert that such stability will be damaged by loss of property

values, the effect of the herds, the combination of individual holdings, and

exercise of control over private and state lands. Also, the public has an

interest in “preserving the status quo ante litem until the merits of a

serious controversy can be fully considered before a trial court.”

Valdez v. Applegate, 616 F.2d 570, 572—73 (10th Cir. 1980), quoting Blackwelder
Furniture Co. v. Seilig Mfg. Co., Inc., 550 F.2d 189, 197 (4th Cir. 1977).

Preventing the APR from reintroducing non-production bison onto federal
grazing lands intended to be utilized by livestock maintains the status quo. The grazing
of bison has not previously been a permitted use on most of the allotments in this
decision, so the status quo would be for cattle to continue to graze the allotments. It
would further be in the public interest to maintain the status quo of the fences and other
improvements currently on the allotments because these fences are integral to the
responsible grazing of cattle on the land. To allow the APR to remove improvements
before this controversy is fully resolved would be very counterproductive to the uses of
the allotment.

In addition, the Phillips County community is heavily reliant on cattle production

and the agriculture industry as a whole. See Exhibit 21, Declaration of Richard Dunbar,

Phillips County Commission; Exhibit 22, Declaration of John Fahlgren, Valley County
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Commission; Exhibit 23, Declaration of Ross Butcher, Fergus County Commission; and
Exhibit 28, Declaration of Carl Seilstad, Fergus County Commission. It is in the public’s
interest to maintain this viable economic base until this serious controversy can be fully
resolved. The public has an interest in maintaining community stability and the
livelihoods of ranchers. The public also has an interest in ensuring that the BLM follows
applicable statutes and regulations, makes sound and unbiased decisions based on good
science, and treats all members of the public fairly. Consequently, granting a stay of the
implementation of the Final Decision is in the public interest.

V. Request for Relief.

For all of the reasons stated above, the Appellants respectfully request that the
Bureau of Land Management’s July 28, 2022 Final Decision for the APR Grazing
Proposal, DOI-BLM-MT-L010-2018-0007-EA, and FONSI which authorizes grazing by
non-production livestock, the reconstruction and construction of fences, and
modification of the season of use for multiple allotments, be vacated and that a stay be

granted pending final resolution of this matter.

Respectfully submitted this 26t day of August 2022.

Vo TPl

Karen Budd-Falen
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Appellant filed g timely appeal from the captioned decision.
A hearing on the appeal was held at Worland, Wyoming.. Post-
hearing briefs were filed on behalf of all parties and the
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same have been duly considered along with all the evidence
of the case.

The District Manager's decision rejected an application to
graze "buffalo" (or "bison,” these terms being used inter-
changeably herein).é/ The application was filed urider the
Taylor Grazing Act (43 U.S.C. § 315 et seg.), herein some-
times called "the Act,” and reguested a license to graze the
bison under Section 3 of the Act (43 U.S5.C. § 315b) in lien
of slieep on Federal rangea/ in the Mahogany Butte Allotment
of the Worland District. The State of Wyoming's intervention
is based on the fact that the State is the present owner of
the bison iIn question. It leases them to appellant.

The general issue of the case is whether appellant is en-~
titled to the applied-for license. Specific issues for
determination are: (1} whether bison may be classed as
livestock under the meaning of the grazing authorization

of Secticn 3 of the Act, supra; and (2) whether the licens-
ing of bison in the circumstances of this case would vitiate
the purpcses of Section & of the Act (43 U.8.C. § 315e) .3/

Summary of Probative Evidence

Carl H. Hampton is president of the appellant company. He is
founder of the company and a longtime livestock rancher. He

1/ “Bison" is considered the proper designation, "buffalo"

~  being a common misnomer. ({(See Tr. 175} The animals
are scientifically classified as: Family BOVIDAE; Sub-
family BOVINAE; Genus BISON; two major subclassifica-
tions are Bison bison bison (plains bison) and Bison
bison athabascae {(woodland bison). (See G. 5. Miller
and R. Kellog, North American Rec¢ent Animals, U. S.
National Museum Bulletin 205, Smithsonian Institution,
Washington, D.C., 1953 Tr. 224, 252). :

2/ TFor purposes of this decision, the terms "Federal range,"
"public lands" and "national resource lands," are used
synonymously and interchangeably.

3/ These specific issues in substance were stipulated by the
parties. (Tr. 10, 15-17, 22~23; appellant-intervenor's
brief filed March 3, 1975, at p. 4; respondent's brief
filed May 5, 1975, at p. 2.)
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testified to his familiarity with the Mahogany Butte Allotment:
that it is an individual allotment which has been licensed ex-
clusively to appellant under Section 3 of the Act; that it is
correctly Illustrated on a map designated Exhibit 1; that it
congists of approximately 6 sections of land, the northerly
portion thereof including somewhat more than one~half section
of State land leased on a long-term basis by appellant, and
somewhat less than one-half section of land owned by appellant:
and that it is elther fenced or bounded by relatively in-
accessible terrain features on all sides. He observed that asg
of the time of the hearing, 26 "immature buffalo” were tem-
porarily authorized to graze the Mahogany Butte Allotment
under a special land use permit. (Ex. B) His opinion was
that driving this bison herd was similar to driving a herd of
cattle, except that the bison move a little faster, that they
gather together to graze and do not scatter out; also, that
they do not interfere with cattle or sheep grazing in the same
vicinity.

Mr. Hampton gave his opinion that the allotment is well suited
to bison and that they can satisfy their need for large guanti-
ties of water while using the allotment. He also stated that
the bison could, and did under the special land use permit (Ex.
B), utilize the Mahogany Butte Allotment without disturbing
livestock in the surrounding allotments. He said that he was
not aware of any problems encountered by fishermen with respect
to the bison in the area and that there was no significant use
of the area by hunters. He was not aware of any mining claims
being in the allotment. Mr. Hampton observed that the bison
constitute a significant attraction to tourists traveling the
road around a portion of the allotment, and that it is his de-
sire to maintain them there partly as a tourist attraction. He
said that buffalé meat was commonly considered as being low in
cholestercl. He gave his opinion that buffalo and cattle do
not crossbreed naturally, but breeding is accomplished through
artificial insemination. '

Mr. Hampton conceded on cross-examination that his experience
with bison was limited to this herd of immature animals, which
he had observed for a year or less, plus some general obser-
vations of herds in South Dakota and other places. He acknowl-
eged that the special land use permit was for "immature buffalo"
and that these were animals approximately one year of age, also
that these immature animals or "calves" would be easier to con-
trol than the mature bison would be.

Mr. Hampton stated that he has not constructed any fences on

the allotment since placing the bison in there, and that a
3Z2-inch high woven wire fence with two galvanized barbed wire
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strands on top on the easterly side of the fence has been in
existence for some 2 years by reason of Bureau of Land Man~
agement permission. He gaid that fence does not present

a substantial barrier to wildlife. He indicated that, in
his opinion, If the bison were permitted to continme to-
graze the allotment, no fences of further height than that
just described would have to be constructed. He conceded
that a person walking between a cow buffaloc and her calf
would be endangered but volunteered that, in his opinion,
the danger would be as great respecting a Hereford cow and
her calf.

Samuel R. Hampton, vice president of appellant company and
son of Carl H. Hampton, testified to being 39 years of age
and to being very familiar with appellant's operation in the
Mahogany Butte Allotment. He described the southerly por-
tion of the allotment as the higher portien in terms of
elevation and the northerly portion as the lowest part of
the area. A stream lies along most of the westerly portion
of the allotment. He gdescribed the allctment as having
rniatural bharriers on the westerly side, a fence along the
easterly side, and barriers also on the narrowed southerly
and northerly ends. He stated that both cattle and sheep
are run adjoining the allotment and that he has never cbserved

2 any difficulty between the classes of animals either by the

v bison getting out, or the othér livestock getting into the

allotment, or otherwise.

So far as trucking and otherwise handling the bison, he
characterized them as being a little faster in their move-

- ments but otherwise quite similar to cattle. He referred to
several photographs (Exs. G-l - G-13) with which he illus-
trated his contention that the bison were no more dangerous
than cattle. The photographs show a few people in the prox-
imity of the bison. They alsc show the animals feed at a
feed lot in the allotment. Mr. Hampton stated that he did
not observe anything in the bhison's use of the allotment to
indicate damage to the range by reason of the use.

Samuel Hampton said the bison would wallow in the banks of

a reservoir and that this actually helped in the reservoir's
retention of water. He also said that the biscon appeared to
voluntarily restrict their forage use to the area within the
allotment, that being the range with which they were familiar.
He made frequent observations of the bison utilizing the
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allotment under the special land use permit and expressed the
opinion that the herd had adopted this range and become accus-
tomed to it.

He related that they had run some cattle and sheep in the
allotment at the same time s the bison were there but that
he observed no disturbances hetween these clagses of arnimals.
He said the facilities were ample for vaccinating the bison
as a protection against disease, and that he felt there was
no danger of the bison infecting other animals.

He stated that only a few fishermen crossed the land because
of the difficulty of entering the allotment caused by terrain’
features, and he did not believe that the presence of the
bison would Jjeopardize the fishermen. He said that he tested
the animals by firing a big-game rifle in their proximity and
they did not paniec. From this test he concluded that hunting
deer and other game animals in their wvicinity would not cause
them to stampede. It was his opinion that use of the lands in
the allotment by recreationists, hunters, fishermen, and other
lawful users would not be adversely affected by the grazing
bison.

Samuel Hampton stated that he intended to utilize these buf-
falo for the production of meat similar to the manner in which
cattle are utilized, although his later statement that ". . .
I think there would be a chance of that® (Tr. 137-138), re-
ferring again to utilizing them for production of meat, makes
the intention in this regard somewhat unclear. He also testi-
fied to tourist interest in the bison.

On cross-examination Mr. Hampton testified that he had not
made a study of bison additional to that gained by observa-
tion of the animals. He conceded that he did riot really know
how mahy perscns utilized the Mahogany Butte Allotment for
ingress or egress. He gave his opinion that bison calves
would. tend to remain on a range area on which they were raised
and that they could be trained to be trailed and herded but
admitted that this was an unproved opinion that he was ex-
pressing. ‘

Robert E, Johnstone is Superintendent of the Hot Springs
State Park at Thermopolis, Wyoming, where he has resided
since 19%63. The Park has had a herd of bhetween 22 and 40
bison from at least 1963 until the present. He said the
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Park includes about a section of land where they roam free,

which has an access road with many branches ". . . where
the public is iIn there continually day and night inter-
mingling with the buffalo . . . ." {Tr. 156) He said that,

although the bison range ared is not adequately fenced to
retain all the animals, they generally, nevertheless,

confine themselves to theilr designated range area and that
if they do leave it, they can be easily returned to the area.
He expressed the opinion that it was easier for him to re-
turn the bison to theilr normgl range area than it would be
to teturn cattle. The State of Wyoming has the bison at

the park as a tourist attraction.

Mr. Johnstone said he was not aware of any person ever being
injured by placing himself between a cow bison and her calf
and related that the only occurrences to his knowledge of a
bison injuring tourists were on two separate occasions where
the injured party had been mistreating an animal. He testi-
fied he would not characterize the bison as being dangerous
to the public, although he also stated they are active and
guick and "capable of being dangerous." (Tr. 162) He sug-
gested that a Hereford bull could be at least as dangerous.
He said the State park personnel utilized signs to advise the
public that the bison are "“guick and dangerous and to leave
tHem alone." (Tr. 163) But he emphasized his belief that
the bison werée no more dangerous than cattle. He gave his
opinion that, inasmuch as cattle and bison can crossbreed,
they are genetically similar. He indicated an opinion that
there is a commercial market for bison at the present time
and that this market is growing, although he did not support
this opinion with any specific facts. '

Mr, Johnstone testified to being familiar with the Mahogany
Butte Allotment and he described it as suitable for bison
use and amenable to their patterns of movement and migration.
His opinion was that there would ke no particular danger to
the using public from bison on the allotment.

Intervenor placed into evidence an affidavit of the Wyoming
State Veterinarian (Ex. AA) that as respects his testing
for brucellosis, he regards bison and cattle as similar
animdls, referring to Wyoming statutes that provide, in
part, ". . . All breeding cattle and buffalo entering the
State of Wyoming shall be accompanied by a proper health
certificate showing evidence of a negative blood test for
brucellosis made within 30 days prior to entry, .

{8ection 11-314.1, Wyoming Statutes, 1257 (Supp. 1973}).
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Exhibit BB evidences the gift of the bison to the State of
Wyoming on Qctohker 29, 1973. The donation was made from one
Grace 4. Werner to the State and totaled 130 head. Of this
amount, 26 head of calves were to be transported to appel-
lant's ranch. '

Documents in evidence indicate that in Wyoming bison are
treated as domestic livestock with regard tc branding. (Exs.
¢¢ and DD} Pages from Annual Reports of the Wyoming State
Board of Egualization and Taxation indicate that bison have
heen assessed as livestock since 1562, (Exs. BE and FF)

Exhibit GG is an opinion from the Attorney General of Wyoming
dated September 10, 1574, holding that as to health and trans-
portation reguirements, bison arée to be classified as live-
stock under the statites of Wyoming. This opinion notes that
an 1890 statute (Section 11-319, Wyoming Statutes) defines
"livestock" only as "neat cattle, horses, mules, asses, sheep,
and goats . . . ." The opinion, however, says that although
bison were not considered as livestock in Wyoming in. 1890,
they are now considered as included in the category of live-
stock for the following reasons, as set out in the opinion:

1. Buffalc were appraised as other
livestock in the Herman Werner Probate
Proceedings and at a substantial figure
based upon the market value.

2. Buffalo have been classified by
statute along with cattle as to health
requirements and in this respect the
word "buffalo” and the word "cattle"
‘are employed interchangeably as is the
case in the above-guoted Import Procla-
mation.

3. According to the records of the
Wyoming Livestock board, Department of
Brands, there are presently eleven {(11)
duly recorded individual brands having
been granted to Wyoming residents for
indicia of ownership of livestock, in-
cluding buffalo.

4. Durham Ranches, Inc., for some time

have and do now operate g commercial
enterprise on a large scale, utilizing
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buffalo in breeding and processing meat
products for an extensive market mainly
on the West Coast.

Marvin R, Kaschke was the first witness called by respondent.
He holds a bachelox's degree in wildlife management and has been
Refuge Manager of the National Bison Range located at Moiese,
Montana since 1968. The National Bison Range 1s one of the
wildlife refuges of the U. §. Fish and Wildlife Service. It
has approximately 325 to 400 bison in addition to other ani-
mals and fowl. He stated that approximately 100,000 tourists

a year visit the Range and that he is in charge of the safety
and direction of such visitors. He considered bison as a.
native game animal but was not sure whether they could be
considered as livestock. In response to hypothetical question-
ing, he expressed the opinion that use of public lands for
bison grazing could restrict, hut not necessarily prevent,
other lawful public uses of the lands. He was of the opinion
that for positive confinement of bison to an area, a seven and
one~half foot woven wire fence should be used, and that such

a fence would interfere with movements of wildlife such as

elk.

Mr. Raschke said ". . . T think that we consider the bison

as an unpredictable and potentially dangerous animal, and I'm
sure that we could relate numerous experiences which would be
reason for us to indicate this." (Tr. 201} He stated that
bison are more dangerous during the rutting season (late

July and early Audust) and during the calving season (mid-
April until June)} than at other times of the year. He re-
ferred to pamiphlets of the Fish and Wildlife Service printed

'as handouts to visitors which contained cautions such as

"Buffalo are totally unpredictable and may be gquite danger-
ous. Remain in or near your car at all times." (Ex. 2; see
also Ex. 3) He said that the Retfuge had not experienced
any injuries to the visitors from bison. He also indicated
that Jersey and Holstein cattle were similar to the bison
from the standpoint of dangerous propensities.

Mr. Kaschke said on cross—examination that zcologically, there
is a close genetic relationship between bison and cattle.

He was aware of a market in the United States for bison meat.
He said he was aware of no detrimental effects from eating
bison meat and recalled the results of a-study published

by the University of South Dakota indicating the meat

has less cholesterol, more protein, less water, and is less
allergenic than beef and pork. He described the flavor as
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resembling the taste of beef more than of wild game. He
responded to guestioning as to indicate that the some
30,000 head of bison now in the United States are M. . .
predominantly held in captivity now or domesticated . . . .
{(Tr. 257}

1

Hugh Wall is a range specialist in the Wyoming State Office
of the Bureau of Land Management. He stated Exhibit 4 to
be a position statement letter issued by the office of the

Director of the Bureau of Land Management, addressed to Senator

Clifford P. Hansen, under date of December 7, 1973. The letter
states In part:

« . . we prefer to maintain the present
policy of no buffalo usé under permit
within the grazing districts. This
policy is consistent with the Taylor
Grazing Act and insures a measure of
public safety.

[Section 3 of] The Taylor Grazing
Act of 1834 . . . states, "The Secretary
of the Interior is auwthorized to issue
. « « pexrmits to'graze livestock to . . .
bona fide settlers, residents and other
stock owners . . . ." "Preference shall
be given . . . to . . . landowners en-
gaged in the livestock business . . . ."

Neither the State of Wyoming nor
the Bureau recognizes the buffalo as a
domesticated animal. Wyoming State
statute (Sec. 23.1-1} classifies buffalo
in the broad category of wildlife but
not as a big game animal.

The grazing of buffalo on national
resource lands was not envisioned by the
Taylor Grazing Act or the subseguent
Grazing Regulations. In fact, grazing
of buffalo would not be consistent with
the intent of the Act which is "To stop
injury to the public grazing lands by
preventing overgrazing and soil deterio-
ration; to provide for their ordéxly use,
improvement, and development; to stabi-
lize the livestock industry dependent
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upon the publlc range; and further pur-
poses. "

Mr. Wall identified Exhibit 5 as another position statement
from the C¢ffice of the Bureau of Land Management Director.

It is a letter from the Director's office to the Directoxr

of the Wyoming Wildlife Federation under date of September 9,
1974, and states In part:

[Neither the Taylor Grazing Act] . . -
nor [the grazing] regulatlons adopted

pursuant to the Act recognizes buffalo
grazlng as a qualified use under pro-

visions of the Taylor Act. . .

Rejection of applications under

. « « [this] ecriteria does not pre-
clude the possibility of providing for
buffalo on the public lands gimilar

te providing habitat for other wild-
life and wild horses or burros. . . .

During Mr Wall's direct examination, reference was made to

the summary proceedings of the Wyoming State Multiple Use
Advisory Board (Ex. 6) insofar as that document shows the
recommendation of the public land pélicy committee "that
grazing of buffalo on national resource lands not be allowed
inside grazing districts under Section 3 licenses” which
recommendation is shown to have been adopted by the Board.

On cross-examination, Mr. Wall conceded he was advised

bison were being grazed on certain Federal lands under
leases issued pursuant to Section 15 of the Taylor Grazing
Act (43 U.S8.C. § 315m); also, that he was aware of bisen
being allowed on Federal lands as wildlife. He characterized
bison as "goed ranging" and "good forage" animals, &nd ani-

mals that consume most anything they can chew; so0 as a re-

sult they would be a desirable animal"; although he alse said
"they graze only the better areas.”™ (Tr. 283)

Rex S. Zobell is wildlife specialist for the Bureau of Land
Management in the Wyomlng State Office. He testified to hold-
ing a bachelor of science degree with a major in range man-
agement and minors in wildlife management and in forestry.

He related an instance in which bison broke out of a private
ranging area, requiring some six months for recovery of them

all.
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Evaluation, Findings and Conclusions

The appellant has the burden of showing by substantial evi-

. dence that respondent's decision was Improper. Jozce Live-

stock Company, 2 IBLA 322 (1971). If the decision is arbi-
trary or capricious, the challenge to it will be successful;
but, if the decision has a rational basis, it is not to be
considered arbitrary or capriclous and must be upheld.
United States v. Maher, 79 I.D. 109 {(1972). Maher states

at 114:

. « . An action of [a District Manager]
.« « Which is reasonably related to pro-
tection of the range, i.e., forage and
other values or prevention of use by non-
authorized partles, has a rational basis
and is, therefore, not arbitrary or ca-
pricious.

Rather closely related to the facts under consideration, Elmer
Nielson, IGD 423, 425 (1945) stated a similar rule 30 years

ago:

. « . the function of determining the
propriety of segregating certain areas

of the Federal range for the use of par-
ticular kinds of stock, to insure their
proper use or to promcte the orderly
administration of the range, is an ad-
.ministrative function committed primarily
to the local grazing officials. Unless
it is shown that the action taken is
arbitrary or capricicus or is based on
insufficient or unreliable information,
the Department will not disturk a deter-
mination made by the administrative offi-
cers after investigation of the local con-
ditionsg and consideration of the adminis-
trative needs consistent with good range
management.

The application here is for licensed use under Section 3
of the Act (43 U.S5.C. § 315b) which provides authority for
the issuance of permits to graze "livestock." Thus, the
first question to be resolved is whether these bison can
qualify as “livestock."

1],
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The Act does not define "livestock." Scanning more than 300
pages of legislative history pertalnlng to the Act produces no
reference to elther bison or buffalc. ALl counsel in this case
also indicate they have found no such reference. Evidently,

bison were not specifically considered in connection with the
Act. Neither do the Grazing Regulations in 43 CFR, Part 4110 (The
Federal Range Code for Grazing Districts) define "livestock,™ nor
do they refer to bison. The absence of any reference thereto
may be taken to indicate the framers of the Act and Federal

Range Code did not contemplate the possible inclusion of bison.
Bs examples, 43 CFR 4110.0-5(c] in defining "animal-unit month"
refers to only cows, horses, sheep, and goats; and 43 CFR
1725.3-3(a} in referring to the management of livestock in
connection with multiple use of lands, parpnthetically refers

to "livestock" as "cattle, sheep, horses, and goats." But it

can be argued, more persuasively I think, that such regulations
do not purport to be an all-inclusive list of "livestock."
Seemingly supportive of this argument, it is noted that one of
the regulations pertaining to game ranges and wildlife refuges,
43 CFR 4251.3 precludes from grazing thereon, ". . . cattle,

s

sheep, horses, or other livestock . . . . (Emphasis supplied.)

Neither is "wildlife" defined by the Federal Range Code nor
by other regulations more specifically concerned with wild-
life (43 CFR, Part 4200, see especially Section 4251.1).

43 CFR 4111.1-3{b) does make a distinction between the two

by providing for reservation of a sufficient grazing capacity
in the grazing districts for "wildlife” and then stating that
these "wild game animals [are] to use the range in common
with livestock grazing in the district." (Cf. Section 8 of
the Act: 43 U.8.C. § 315h.}

It is my opinion that the probable fact is that neither the
drafters of the Taylor Grazing Act nor the promulgators of

its implementing regulations gave consideration, affirmatively
or negatively, to the guestion of whether animals such as
bison, considered “"wildlife" under ordinary conditions,

might nevertheless, under certain conditions, be considered ‘
*"]livestock" within the meaning of the Act's Section 3 author-

ity.

The Department of the Interior does not appear to have -defined
"livestock." For example, the Glossary of Public Land Terms
{Burean of Land Management, Printed in 1949, EReprinted without
reyvision in 1959) fails to include the word, although it does
define varicus other terms found in the Taylor Act and Federal
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the livestock industry dependent upon the public range . . . .

Range Code. Nor does my research of Court or Departmental
decisions which have dealt with the Taylor Grazing Act reveal
anything of assistance in this respect, and counsel have
pointed to nothing.

Contrary opinions as to whether bison may be "livestock" are
expressed by the Attorney General of the State of Wyoming
(answering “yes" in an opinion of September 10, 1974; Ex. GG)
and the Director of the Bureau of Land Management (answering _
"no® in letters dated December 10, 1973, and September §, 1974;
Exs. 4 and 5). In deciding this case, I do not consider my-
self bound by either of these contrary expressions of opinion.
I have, however, giwen consideration to the reasoning in each.
I have noted also that respondent seems to have taken action
inconsistent with the opinions expressed in Exhibits 4 and 5

in its apparent issuance of certain leases utilized by bison
under Section 15 of the Act (43 U.S5.C. § 315m; see 43 CFR,

Part 4120). (Tr. 274-278)

I see no difficulty in holding that animals normally classified
as “"wildlife" may be "livestock" for a purpose such as applica-
tion of Section 3 of the Act, when in substantial respects they
are treated as livestock and have characteristics in common
with livestock. A somewhat related holding is made in Fromm
Bros., Inc. v. United States, 35 F. Supp. 145 (W.D. Wisc. 1540).
That case held that although foxes in their natural state are
wild animals, yet when raised in captivity as fur bearing ani-
mals, they are "livestock" within the meaning of the Social

Security Act.

The evidence shows that the bison in question here are in many
respects similar to cattle, and are to be utilized for the most
part as cattle or other "livestock" might be. Treating them as
"]ivestock" does no violence to the Taylor Grazing Act, one of

the purposes of which (per its preamble} is ". . . to sgtabilize

fr

Also, this interpretation of the term "livestock"™ is con-~
sistent with commonly accepted defintions of the term; e.g.,

[TThe horses, cattle, sheep and other useful
animals kept or raised on a farm or ranch.
(the Random Hougse Dicticnary of the English
Language, the Unabridged Edition, 1966]

Domestic animals uged or raised on a farm
(Black's Law Dictionary, 4th Ed., West
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Publishing Company, 1951; which defines
tdomestic animals® as

Such as are habituated to live
in or about the habftations of
men, or such as contribute to
the support of a family or the
wealth of the community.)

I find that bison would ordinarily be categorized as wildlife;
that, however, this does not perforce preclude their heing
considered "livestock" under provisions authorizing livestock
licenses and permits on Federal range in appropriate circum-
stances; and T find the circumstances in this case are appro-
priate. Thus, I f£ind that the District Manager's decision is
in error insofar as it rejects the application on the ground
that he is precluded from authorizing grazing of bison under
any circumstances.

Concerning the guestion pertaining to Section & of the Act
(43 U.S.C. § 315e),; said gection provides in pertinent part

that nothing in the Act ". . . shall restrict . . . ingress

or egress over the public lands . . . for all proper and
lawful purposes . . . ." Respondent argues (page 8 of its
brief filed May 5, 1975) that because of ". . . the unpre-
dictable character of hisen and the dangers attached to being
in their prozimity . . . [t]lo permit the public to enter upon
. . . lands [grazed by bison] subjects them to injury or death
from bison." Respondent also argues (pp. 4, 8~9 of brief)
that ". . . the grazing of bison on National Resource lands

is incompatible with the other authorized uses for the land,
as set out in the [Classification and] Multiple Use Act [43

U.S.C. § 1411 et seq.]." - That act and its implementing
43 CFR 1725.3-3 1ist the following ten objectives of public
land management: {a) domestic livestock grazing (which it

parenthetically indicates includes grazing for "cattle, sheep,
horses, and goats"); (b) fish and wildlife development and
utilization (under which it includes "provision and mainte-
nance of public access to f£ish and wildlife resources"}: (c)
'industrial development; (d) mineral production; (e) occupancy;
(f£) outdoor recreation {including making the lands "available
for appropriate racreation enjoyment by the public"}; (g}
timber production; {(h) watershed protection; (1) wilderness
preservation; and {(j} preservation of public values.

Opinions were expressed to the effect that the grazing of the
bison would not significantly interfere with ingress and egress

14

EXHIBIT 1-14




on these public lands for other lawful purposes. (Tr. 68-63,
101-102, 173-174, 181, 189~191, 231-234, 237-245) For reasons
to be discnssed, I f£ind the weight of the prokative evidence
supports these opinions.

The specific reason given in the District Manager's March 27,
1974, decision for rejection of the application is as follows:

Grazing buffalo on national resource lands
may adversely affect adjacent authorirzed
livestock operatcrs, and may pcse a poten-
tial threat to the public using national
resource lands for authorized purposes.
(43 CFR 4112.2 and 4115.2-1{g} and (4) of
the Federal Range Code for Grazing Dis-
tricts}.

In my opinion, neither of the cited regulations provides a valid
reason for rejection of the application. 43 CFR 4112.2 states:

The District Manager may designate certain
areas for nse exclusively by a certain kind
or class of livestock when necessary for
the proper use or orderly administration

cof the Federal range.

This regulation does not preclude the granting of the applica-
tion. There is no showing of necessity for exclusive use,
e.g., by sheep or by cattle, under the criteria set out in

the regulation. The showing is that bison may appropriately
use the allotment. Contention is not made that the use should
be. exclusively for bison, and that is not at issue.

43 CFR 4115.2-1{(g) (3) and (4) are contained within a regula-
tion authorizing the District Manager to allow a reguested
change in grazing season to ". . . any period of time for which
the Federal range is classified as proper for use, provided:

* k%

(3) Such use will not be detrimental to
the Federal range, and

(4) Such use will not adversely affect
other licensees or permittees.
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This regulation is not really in point, season of use not being
in issue. Nonetheless, for reasons gtated in this decision, I
adopt the contention asserted in appellant-Iintervenor's brief
at page 9 that the evidence shows:

. . . that if the permit to graze buffalo
{bison} is granted, that such use *will
not be detrimental to the Faderal range.®
Nor, will such use "adversely affect other
licensees or permittees.®

Protection of forage and related values of the range was nct
asserted to be an iIssue at the hearing of this case. The
District Manager's decision does not specify this as a reason
for the rejection, except insofar as its citation of 43 CFR
4115.2~1(g) (3), discussed above, might be taken as a reference
to protection of forage in this case. Nevertheless, I feel
this aspect must be considered, and I have considered it, par-
ticularly in view of the statement in the Maher decision,

supra, that "[aln action . . . reasonably related to protec-
tion of the range . . . has a rational basis."

Rejection of the application is not shown to be called for by

-a need for protection of the range. Testimony indicates the

allotment is particularly well suited for the grazing of bison.
{(Tr. 126~128, 170-172, 282} There is no convincing evidence
that the bison will cause damage to forage of this range, at
least no more than would be caused by cattle or sheep. Utili~
zatlion under the specilal land use permit serves to suggest
adaptation by the biscon to appropriate use of the range. ({(Tr.
121-126, 128-129, 172} The tendency of the bison to "wallow"
is indicated to be of henefit, in that it is done in a reser-
voir area, thus helping to seal the reservoir. (Tr. 84-85,
126-127) '

The decision's stated reasons should théemselwves be discussed:

Grazing buffalo on national resource land
[1] may adversely affect adjacent author-
ized livestock operators, and [2] may pose
a potential threat to the public using
national resource lands for authorized
purposes.

[1] The preponderance of the evidence establishes that the
grazing of bison on the Mahogany Butte Allotment would not
adversely affect adjacent authorized livestock operators.
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The allotment is fenced or is bounded by natural terrain
features such as to render access into or egress from the
allotment difficult. (Tr. 36-44, 104-107; Ex. 1} Evidently,
there have been no complaints from adjacent operators while
the herd has been run under the special land use permit

(Ex. B; Tr. 58-60), and there Is no problem as respects
interbreeding with cattle.  (Tr. 74-~75} The bison herd is
virtually brucellosis free (Tr. 166-~167) and facilities for
continned testing are available from the State of Wyoming and
upon the Hampton ranch. -{Tr. 165-166, 72-74} The evidence
indicates that the grazing of bison is compatible with other
species of livestock and wildlife utilizing the range in the
allotment. (Tr. 58-60, 72~76, 127-128, 165-167, 224-227,
249-250}
[2] The preponderance of the evidence also establishes that
any “"potential threat® to the public lawfully using the lands
should be no greater than would be posed by certain types of
cattle which are licensed on Federal range. {(Tr. 173-174,
181, 189-191, 231-245)

It is acknowledged by respondent that bison can graze as
wildlife on Federal lands (See Ex. 5; and see Sec. 9, Taylor
Grazing Act.) Assuming, arguendo, that bison are more dan-
gerous to humans than are cattle, no explanation is offered
as to why such additional danger would not be faced by law-
ful public land users on areas where bison graze as "wildlife®
as much as on areas where they graze as "livestock." If, as
the evidence shows, they are most dangerous during rutting
and calving seasons, there is no reason to suggest they would
be any less dangerous at such times if permitted to graze as
"wildlife" than as "livestock.” '

The weight of the probative evidence denies respondent's
assertion that the granting of the application would vitiate
the purpose of Section & of the Act. In so stating, I am
impelled to apply a standard of reasonableness to the mean-—
ing of Section 6 for, certainly any livestock grazing under
Section 3 could, arguably, "restrict" ingress and egress to

a limited degree. But the evidence is that any such "re-
striction™ would not be significantly more, if indeed any
more at all, for the bison use at issue in this case than it
would be expected to be for cattle. Perhaps the most illumi-
nating testimony on this point and related aspects of the case
occurred during a portion of the direct and cross-examination
of NWational Bison Range Manager Kaschke, who was called to
testify by respondent.
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[Direct examination]

Now, have you had any experiences
with the temperament of the bison?

A Yes, sir. I think that we consider
the bison as an unpredictable and poten-
tially dangerous animal, and I'm sure that
we could relate numerous experiences which
would be reason for us teo indicate this.
{Tr. 201)

* ok %

Q Now, are there certain times of the
year when the buffalo is more dangerous
than other times?

:\ Yes, sir. We consider the rutting
season, which is generally in late July
and early August, as a time that the ani-
mals are more dangerous than other times
in the year and then of course during the
calving season.

{Tr. 202)

* % %

A The calving at the National Bison
Range starts right at mid-April and con-
tinues through intc June.

Q Now, let's talk about the rutting
season. What is there about it that
makes the animal more dangerous at that
point in time?

A Well, in our operation we maintain
about 45 per cent males and 55 per cent
females because as I mentioned earlier,
we're trying to assimilate what we think
would have been a natural population.

And so with this herd, of course
there are numerous bulls, and the bulls

do a lot of fighting when a cow comes
into heat and prior to the time that she

18

EXHIBIT 1-18




LN

comes into heat. And they seem to kind
of try to establish somewhat of a hier-
archy. I guess that's a poor term be-
cause it's actually just a few bulls will
try to establish which one is the king of
the group. And it's not necessarily in
the entire herd but just in a few of the
bulls.

So there's a lot of fighting
(Tr. 2Q2-203)

1

& %

. at that time of the year, these
animals get terribly worked up and they
just seem to losé respect for everything.

We have been out with them, around
them with horses at that time of the year,
frequently been charged. We have had
vehicles around that -- well, we haven't
necessarily tested them to the fullest
extent, but we have actually pulled away
from areas where they were fighting to
prevent the possibility of the animals
hooking the pickup or getting bumped into
the vehicle or gomething of this nature.

And of course certainly at that
time of the year, we don't attempt to
approach them on foot. However, we don't
attempt to approach them on foot any
time of the vear.

But we consider these animals as
free ranging animals and not as domes-
ticated type animals, and we do nothing
to attempt to domesticate them.

Q During this rutting period, are
they rather irritable, the bulls?

A The bulls are extremely irritable,

and the bulls, at that time, yes, as
indicated by the fighting that they do.
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And we also lose from two to four bulls
either during or after the breeding
season from injuries that they received
from fighting.

Q Now, is the danger more present in
the case of the calwves with the mother
and the calf by her, the mother and the

calf?
A Yes.
Q. puring calving seascon, is that a

‘critical pericd in the handling of buffalo?

A It very definitely is, and we cer=-
tainly approach the herd with extreme cau-
tion during that time of the year.

(Tr. 203-205}

E

. . . we caution the general public and
tell them that the animals are unpre-
dictable and potentially dangercus be-
cause they don't have the opportunity to
know these little signs, like the raised
tail that Mr. Johnstone mentioned. (Tr.
205} [Mr. Johnstone had testified that
bigon raise their tails "if they're going

to act up." (Tr. 181)]

Q Now, you spoke of the buffaloc being
unpredictable.

A That's a term that we have used,

that we think fit the behavior of the
animal about as good as any we could use.

Q Now, handing you what is BLM Ex-
hibit 3, will you read the last sentence
in the first full paragraph on the front
page where there's a check mark.

A "This is a precaution for the safety
of the visitors, as bison are unpredictable

and may charge people or horses without
warning.”
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Q Now, is this a document that was a
hand out or was it in the shelf or was
#t handed out to tourists as they went
through?

A That document is a hand out that is
available in our office at all times on a
leaf rack. It is alsc available in the
vard outside of the office so that when
the office is closed that people can pick
it up. TIt's our main leaflet for handing
out to school groups and other visitors
of the area.

Q Have these admonishments been satis—
factory? Do they accomplish their purpose?

A Well, we feel they have because we
haven't, as yet, had an injury to the
tourists from bison,

Q Now, you've been present here today
during the testimony this morning. I'd
like to ask you a hypothetical question if
I might.

Now, you are familiar with the multiple
resource program of the Department of Interior.

A Yes, sir.

Q 2nd you're familiar with the Taylor
Grazing Act lands.

A Yes.

Q Now, taking into account the multi-

ple resource program and the Taylor Graz-
ing Act lands, do you have an opinion as
to whether buffalo being placed on those
lands would be inconsistent with the other
uses, other resources?

{(rr. 208-209)
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A Well, my opinion would be that it
would complicate the other resource man-
agement to the degree of whatever re-
sources were available on certain lands,
and T think that's actunally about as far
as I would want to go not feeling real
confident about all the rules of the
Taylor Grazing Act and so forth. (Tr.
210}

Q BY MR. LONGSTRETH: Minerals are
one of the other resources. The manage-
ment of the land is a resource. Grazing
is a resource. Recreation 1s a resource.
Wildlife is a resource. Watershed is a
resource. Now, many of those resources
are unknown until they're found, which
means they have to be searched for.

Now, does the ‘fact that buffalo
around there create a hazard that might
deteriorate or prevent prospectors, for
instance, people geing on and trying to
make use of these resources?

A It could certainly restrict the

uses. I'm not sure that it would nec~
essarily prevent the other things from
happening, but it could restrict them.

Q It would restrict them?
A It could.
{(Tr. 211}

® K K

[Cross—esxamination]

Q I believe, Mr. Kaschke, you indicated
that occasionally that bulls, I think, you
said maybe three or four or five injured
themselves, that they became deceased as a
result of the rutting.
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A Yes, sir.

Q Néw) have there been occasions when

you have, so to speak, put these animals
out of their misery by shooting them?

2 Yes, sir, in some cases. . . .
(Tr. 231)
* 0k K
Q0 = Now, do you ever shoot them with
firearms upon the range?
A Yes, sir, we have.
Q On ‘how many occasions have you done

this? T know you don't know exactly, but
approximately how often does this occur?

A Well, I can think of about three in
the five years that I've been there.
Q and has this been in the proximity of
other buffalo?
A Yes, sir.

* Kk
Q In the first incident within the past

five years, how far were the other animals
from the buffalo that was shot?

A A matter of feet or certainly yards
away. We stayed, remained near the vehicle
for a short period of time, and the other

animals just moved away. (Tr. 232}
* % %
0 Their behavior didn't alarm you?
A in fact in both of the other cases
this is what happened. (Tr. 233}
x k&
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Q BY MR. SPERRY: You wére very care-
ful -- and T appreciate it, Mr. Kaschke, in
pointing out that in the herd management,
you keep approximately 45 per cent bulls to
55 per cent cows in the breeding herd; is
this correct?

A That's right, in the entire herd.

Q And that certainly your intent is to
duplicate the actual conditions of these
animals in the wild state so nearly as
possible.

A Yes, sir.

Q And this being one of the conditions
that you can control, you do do so; correct?

A That's right.

Q Now, this would not bhe the normal
ratio of bulls to cows in a breeding herd,
would it, where you raise them?

A 'That's right.

Q How would it'differ? Can you tell
us just from your knowledge what the dis-
parity might then he?

A As I understand, most private herds
have one bull for about 20, breeding each
cow, or then depending on the size of the
herd as to how many bulls there might be.
Now, I would assume that if they had a
large herd like had been mentioned, one
that was 2,000 or even larger, that there.
would be numerous bulls that would get
bunched up and that there would be some
of this fighting that I described with out
animals. But certainly it would be much
more limited than what it would be with
our herd.

Q In other words, where we're talking
about Mr. Hampton, I believe, 19 heifers
was alluded to here. I hope I'm correct.
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A Yes.

Q You would expect certainly not more
than one or two bulls would be reguisite
to service that herd of females?

y:\ That's right.

Q And conseguently there would be a
minimization of this rutting season carry-
ing on that you detailed.

A Yes,

Q The cows don't enter into any of
this, do they? They're more or less
passive.

A Right.

Q- So it's really the conduct of the
bulls that we're talking about.

A That's right, at that time of the
year.

0 Now, certainly there are other ways

that your wild herd or what you attempt

to keep as a wild herd would differ from

a domestic herd managed as Mr. Hampton and
his son have indicated here as their intent
and contemplation. Aren't there other ways?

A Well, I'm sure that there are other
ways that it would differ from this opera-
tion because we attempt to keep them -~

we never feed our animals in the winter-
time as they are remaining free ranging.
The only animals that are fed are the ones
within the exhibition pasture which we keep
there in a smaller area. '

Q So it would be a fair statement to
say then that there would be more direct
human contact and acqguaintance with the

animals under the running on the Mahogany
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Butte Allotment that's here in contempla-
tion than what you're doing up there in
the National Bison Range?

A T would assume there would be.
Q You indicated that on one particular
cow that had been raised as a calf -~ T

believe she's an eight-year old now?

F:\ Approximately.

Q Though she does revert —- I believe
you used the word when the calf comes for
four or five months ~- nevertheless she

still retains an affection or an affinity
for human beings; does she not?

A ' Yes, she does.

0 So there is a possible trait that is
in the buffalo when around human beings
for an extended period of time as affinity
or affection developed?

A I would very definitely think it
would be. In most of the instances, like
I say, we have still considered them as
an unpredictable animal that we wouldn't
depend on this. But they very definitely
can, and maybe a large portion of them
would.

Q Mr. Kaschke, you're a Nebraska farm
boy?

A Yes, sir.

Q And you've been around Jersey bulls

and Holstein bulls; haven't you?

A Yes, sir.
Q Perhaps Angus or Herefords or other
species.
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A Yes.

Q Wouldn't you also consider a Jersey
bull and a Holstein bull and a dairy bull
particularly very dangerous animals?

A Yes, I would.

Q And perhaps nearly as dangerous as
the buffalo if not more so?

A Yes, with the exception that they
probably aren't quite as fast.

Q But their propensities —--

A Right.

Q So there is a tendency in all these

males, be they cattle or be they buffalo,
to be aggressive and pose a certain amount
of danger?

A Yes.

Q And you don't determine any sig-
nificant difference between a Jersey and -
a Holstein bull and the buffalo, do you,
in this regardz

A Well, I would consider them both
dangerous and be very careful and ap-
proach them very cautiously, and certainly
if the public was to be permitted, I would
want to take all the precautions that I
thought was necessary to prevent somebody
from getting injured.

0 You surely wouldn't want a person

out around a Hereford bull that was active
in the breeding season say up on the Taylor
Grazing lands here?

A No.

Q You advise agalinst 1t, and if you
could, put out a pamphlet to advise the
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using public of that danger; would yon
not? '

A On the public domain lands, you're
speaking of?

0 Yes.

A Well, Hereford bulls, depending on
the bull, the individual bull. T think
agaln they're probably similar to buffalo
in that there are certain animals that
are probably a little more dangerous than
others.

Q Individuals?

A 'Individuals, yes. And again they're
unpredictable.

0 0f course almost any animal you could

use that characteristic of unpredictable;
couldn't you?

A I assume you could.

Q You're saying in effect that buffalo
are predictably unpredictable. Is this
what you're saying, Mr. Kaschke, in effect?

A Right.

Q Now, you have had 100,000 plus tourists
there in each of the last two or three years
or perhaps more, and you have not had one in-
jury; have you?

A Not to my knowledge —- being injured
with a buffalo, encounter with a bison.
{(Tr. 234-~239)

* & %
Q Would there be many days where there
would be 1,500 or so people there?
A Yes. From 1,000 to 1,500.
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Q That would not be uncommon during the
tourist season?

A Not during the tourist season.

Q And that would extend for several
months. When would those months be?

A The busiest months would be July and
August, and that would be the months that
you would expect that many people probably
-~ well, one July we had 2,500 people go
through so that would average about 1,000
a day.

Q And that's during the rutting season
really; isn't it?

y:\ Yes, sir.
Q When the peak load of visitors =--
A Howewver, of the hundred thousand

people that go through the bison range,

only- about 40 per cent take the self-

guided tour out through the 1% mile ,
self-guided tour.

(Tr. 244-245)

This evidence, when coupled with the evidence mentioned here-
inbefore to the effect that the Mahogany Butte Allotment is
suited to bison by reason of geographical configuration and
grazing suitability, and that the use would not be detrimental
to the Federal range, nor adversely affect other licensees

or permittees, constrains a holding favorable to appellant
(and intervenor) in view of my finding that bison are not

per se precluded from being licensed under Section 3 of the

Act.

The evidence shows that in the circumstances of this case,
not only would the granting of the application not vitiate
Section 6 of the Act, but also it would be consistent with
the general purposes of the Act which, as stated in its
preamble, are ". . . to stop injury to the public grazing
lands by preventing overgrazing and soil deterioration, to
provide for their orderly use, Improvement, and development,
Jand] to stabilize the livestock industry dependent upon the
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public range . . . ." (Cf. United States v. Hatahley, 220 F.2d
66 {10th Cir. 1955}, rev'd on other grounds 351 U.5. 173;
Walter K. Ellfs, 57 I.D. 133, 115 (1940).) And the granting
Of the application would not be inconsistent with the Classi-
fication and Multiple Use Act, supra.

My determination in no way purports to limit the responsibili-
ties of the respondent to take necessary steps to promote the
orderly administration of the Federal range, to adopt appro-
priate corrective measures to conserve the forage and protect
the range from improper use, and to take all proper steps to
comply with applicable law, including the Taylor Grazing Act
and the Classification and Multiple Use Act, both supra, and
their implementing regulations, specifically 43 CFR, Parts
4110 and 1720. Neither does it purport to preclude any

future action by respondent in the event, e.g., the bison are
no longer maintained as "livestock"; one of the bases for my
holding herein being that a finding that they are substantially
so maintained.

Appellant is, in effect, applying to change certain sheep
animal-unit months for which it has been recognized, to
animal-unit months for bison. This arithmatical conversion
should not be difficult. Although 43 CFR 4110.0-5(c), in
defining "animal-unit month" does not refer to bison, official
notice is taken that at least one standard reference work con-
tains a forage consumption eguivalent table which may be of
assistance: L. A. Stoddard and A. D. Smith, Range Management,
American Forestdy Series, McGraw-Hill (24 Ed. 1855), Table

30 at page 192.

My determination herein is limited in scope: that bison are

not precluded per se from authorization to graze under Sec-

tion 3 of the Act; and that in the circumstances shown by the.
evidence in this case, the appellant and intervenor have satis-
fied the burden of showing by substantial evidence that respond-
ent's decision was improper, without a rational basis, and not
reasonably related to protection of the range. While not essen-
tial to my determination in this respect, I deem it appropriate

4/ While T observe that this table converts AUM's from
cattle to bison on a one-to-one basis, I make no f£inding
herein as to whether this is the correct conversion
basis, this aspect not being at issue, and evidence not
having been submitted pertaining thereto.
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to suggest that the primary basis for the decilsion may have
been an understanding by the District Manager that he was pre-
cluded from issuing a license by the mere fact that the appli-
cation concerned bison; this assumed understanding I have
found to be Incorrect.

Accordingly, I f£ind as follows as regards specific issues of
the case:

(1} Bison may be classed as livestock
under the meaning of Section 3 of the
Taylor Grazing Act.

(2} The licensing in the Mahogany Butte
Allotment, of the bison for which the
application was made, would not vitiate
the purposes of Section 6 of the Taylor
Grazing Act.

The case is remanded to the District Manager for the issuance
of a grazing license pursuant to the appellant’s application.

APPEAL INFORMATION

The respondent, as the party adversely affected by this
decision, has the right of appeal to the Interior Board of
Land Appeals. The appeal must be in strict compliance with
the regulations in 43 CFR, Part 4.

If an appeal is taken, the adverse parties, the Hampton Sheep
Company and the State of Wyoming, can be served by service
upon Mr. James Sperry, Attorney at Law, and Mr. Donald H.

Hall, Special Assistant Attorney General, respectively, at
the addresses listed on page 32.

Enclosure: Information Pertaining to Appeals Procedures.

See page 32 for distribution. .
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The American Prairie Reserve is located across the expansive Northern Great
Piains of Montana. The untouched, shortgrass prairie landscape spreads out in
both northern and southern directions from the Missouri River. Unlike the
state's famous developed national parks the entire area is both privately-funded

and owned.
So what you get in the reserve is something altogether more unspoiled and

rugged than you would likely encounter in a national park geared towards

tourism. The reserve is closer to a safari park than a theme park.
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That means stunning landscapes and topography that are something of an
open playground in terms of recreation. With peaceful trails and remote, never-
ending land, the prairie landscapes hold something of interest for a variety of
visitors whether they are hiking, driving, biking, or horseback riding in the

reserve.

Established in 2004, American Prairie Reserve is a non-profit project with the
aim of establishing the largest wildlife reserve in the continental United States.

There are further and continuous plans to expand and connect over 3 million

acres of public and private land.

The purpose of the completed reserve is to provide critical habitat for a range of

endangered species and those with rapidly-declining populations. At the same
time, it offers the opportunity for visitors to experience a unique angle of the

wildlife and natural terrain of Montana.
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American Prairie Reserve Stats

@ Approximately 3.2-million acres
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Main Areas and Attractions

The main visitor areas usually fall within the various zones known as the PN,

Mars Vista, and Sun Prairie properties. These areas include the campgrounds

and the hut system as well.
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You can get to the Mars Vista property off a paved road. Of all the spots to visit
this is the one that likely remains most accessible in all types of weather, and

with all types of vehicles.

The PN and Sun Prairie properties are something of a different matter when it
comes to access. You are basically looking at a dirt road for about 50 miles

which wouldn’t be an option without a 4WD vehicle.

Anyone intent on getting to these regions of the reserve off their own back
might want to keep in mind that the area may not always be accessible in harsh

weather conditions.

Recreational Activities in the American Prairie
Reserve
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Sepramber 5, 2017

The Honornble Swve Bullock nnd Dirscvar Mareha Williams
Qffice of the Sovernor

5 nee Capitol, Room 204

P, Box 200801

ilov ra, BT 390Z0-0801

Denr Governor Bullock and Divector Witliams,

ot

Thani you for mking the time 1o visie Amarican Prairie Reseeve chis summer, | appreciaeed the
oppertunity (o share a project update with vou, introduce you o some of the APR eam, and show
your avaund the Reserva, Az a followup to our conversasion thas day, T am weiting ro celtera :
Reserve's interest in helping o ndvance a decision on Montana's Drgft

American Praie
d act Starement for Bison Conservcion and Management. APR will be please

i
Ensivonmunial Impe f o
angepe wich principles from any elevanc partiss, including the Charles M. Russell Wavicnal
Wildlife Refuge (CMR) and che St of Montana, o explore a cooparacive arrnngement ghat
advances an aleernative that will resule in wild bison one day mh,ﬂm ing the Chavles M., Russedl

Narlonni Wiltdtife Refuer and, eventuadly, the surrounding arens.
1] 1

As vou know, the mission of Americun Prairic Reserve Is 1o create the lnreest namire reserve in the
condinentat Liniced States, a refuge for peopie and wildlife preserved forever as part of America's
herimge.

Among American Praiie Resenve's primary objectives is the develapment of the largest, most
ganeticallydiverse conservaddon bison herd i Norch America. Tn 2003, we began thi iieh
the inzraduction of sikieen bison imporred Fom Wind Cave National Park. Today, due o mamoal
growih raves ard addivional impores from Canada's Elk Island Nadorsl Park, our herd numbers
close ro LOOO animals, Our herd is free of ell repacable disesses and currently resides on three
parate parcels neluding the Sun Pralrie, Sun Praire Mok, and Dry Fork roanagement unis.
(See rumched map.) On SL.ﬂ Prairic alone, we have removed move than fifseen miles of inverior
fencing, atlowing bison 1o geise n;\mmh\: asid wildbife to move throughout the 31,000 acres with

minimal hmum co. As our bison pepulaton grows, we will expand the land base ro keep pace
with our progress toward our minimum gaal of 10,000 bison.

In che past decade, American Pratrie Resorve’s bison managemant track record is krnown for it
fach ¢ 5 cantention with our neighbors. n face, most f hem consider Americen Praivie Resernve an
axee ii exsmiphe of how bison can be managed effecrively on a relacively large Iz M«mgpa with ne
nega chc t5 on nearby lhvestock cperations. This speaks ro American Prairic Reserve's effective

nm‘i reapnsible manpeemene as wall us our demonsrared commirmant ro SEC‘ciTEi‘eg chc. pagoUICes

necessnry o muenure and grow this herd,
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As 7 way of conmriburing t the potential of witd bison inhabiding the CMR and strrounding aress,
American Peairie Reserve iy willing to

s Provide, free of charge o the State of Monsana, ao ecotogieally significant number of bison
ely latge srea of che UL Beod Wilderness ot some

{
ro pucupy, as wild animals, an appropr
1e yetr te-bederermined number of bison will be

other suizably large aren in she CMR
targe enough 10 assure genetic diversity is maintined.

viag
i

s Pardcipnee in frequent evaluations conducied by = mensgement team made wp of
- fram FWP, the CMR, and American Prairie Reserve to evaluare progress
prinuous improvement opporainits.

FEICSENIR

ety
and identify

o construer witdlife-friendly fencing

=F

s Commit che fnoncial and human resources necessary
and other infeastructure on the OMR, which has been successfully used and z' ed sinne
i

7005 on American Praicie Reserve lands, including diose along the boundary of Sun
Prairie nnd the Rafige. We alse commit to allocating American Prairie Reserve stff time

and cquipment to conche cesearch and co-manage rhis effort.

s Parricipare with coliaborarors such as the National Wildlife Fedecurion, Naturd [zsourees
Defease Council, Defenders of Wildlife, and othess to wark on a coordinated, multiyenr
offort to increase social accepaance for bison in the stecounty aron surrounding the CMER,

s Commit to contriburing funsre instalmenrs of APR bizon as reguested to augment the
CHR's population,

& Arthe discrecion of Fish, Widlife and Parks aad the Charles M. Russeli Nadonal Wildlife
Refuge, we will exke back che bison and « csm“l'si‘s them on American Priirie Reserve
private fands in dhe svent of the projecr's fadlure,

e Finally, commit ro the fntent to donate all of APR's bison r herd o Monne Fish, Wildlife
Parks for & future, larger, regional wild bison herd to be managed in the public wust.

T, 21,

(AFR's current bison popuiation, commescially valued aran esiimated 3130052500 pe
animal, has @ ol value of nearly $2,000,000)

AL rhe ame fime l‘h‘]t By Wi O, R.li?":f_’i{ \:""Ei“.lﬂu thllgu, r“*‘.,pig i ﬂi

continue o build i bison popul "th a rs'}. south af the Refuge tsing our combined 400,000

,\cuw of [wwm, BLE ty, nr such time thar the smre of Monmina
makining ul»mw froey wi id animals to o

'i"‘ "\G‘Llf‘ {.\C ProCes

1-‘: iy, Wiidlife

A “A ]39‘

inz b

ment from h. \ml\l[xfn A
ion of ten thousand wild bisan in the
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i represents an Cextraordinany
i

welosed srricls),

Armericin E"r; e is n uniguelvsuited collaborarar, We have more thon a decade of provan
stteess TesTOTing, FQS"‘.'iC::lhg: montioring, and menaging bison in this region of Montaaa. (Jur
pasitive repuriion with neighbors and federal and stace fand management partners has been
earned over many years of doing whar we say we ure going w de

We beliove we have noton y' ¢ best source heed of bison in the nation - including penetic

diversity, na detectable carde gene mtrograssion, no Decarement of Livestock repoemable diseases,
and already on the particy l‘a orairie lacdseape under natural maanagement condicions - but also
the wleng, resources, and sroanizational willingness and enzhusiasi to help make this effore s
stunning and highly appreciared success for futuse generations of Monanans.

We areexcited that the eime fin:z[iv appears (o be tpon us for Mentana e act haldly in
establishing now, landzcapeseale Iy lmt for aur mational mpmmal, Further, the “\ﬂQL"Cﬂi‘! public's
knowledge and appreciation for bison's imporian: ecological role on our cou stey's grasslands is
grawing steadily and Montana's Native American tribes are exprossing more hope and rr..umc’L
chan ever that bison may finally be coming back and be on their way (o wking their righeful place
in the cherished, nnd globally admiced, pizenorr.;nc:m that is Moniana’s reverance for wildlife and
REHITER

We are enormously appreciative of che Bullock administracion’s willingness wo thin bigund o
emerge as the progressive thoughedeader on bison in the Americnn Wese, Monmnn s furure
generations will ook back on this period tn history as an incredible point of pride.

We are delighted to be a part of this unfolding process and are eager o hear your thoughts on how
we can Lost assist you and pareicipate moss pz‘c:ductiwfv in this effors. Thank you for considering
ux a partner and collnboratar, We look forward w0 warking with vou over the next fewr yents

Sincerely,
o e o 3

/ e ’};;/J_}e .
T e
%f FEL PR
[ S, o
séan Lerrity

P,
Lo

Cc

M. Mike Volesky, Chief of Operarions, Mantina Depasiment of Fish, Witdlifz, and Parks
M. Puul Sanuvy, Projecr Leader, Charles M. Russeli Mational Wildlife Refuge

Wi Tom France and M. Tracy StoneManning, Narionl Wildiife Foderation

[‘:'li_ resoniative Z\"EE?{G Fh\{[;ps
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KAREN BUDD-FALEN'!
FRANKLIN J. FALEN 2

300 EAST 18™ STREET ¢ POST OFFICE BOX 346
CHEYENNE, WYOMING 82003-0346

TELEPHONE: 307/632-5105

BRANDON L. JENSEN 3 TELEFAX: 307/637-3801
1 ALSO LICENSED IN ID & NM WWW.BUDDFALEN.COM
2 ALSO LICENSED IN NE, SD & ND
3 ALSO LICENSED IN CO & NM
August 9, 2021
CERTIFIED MAIL NO.
RETURN RECEIPT REQUESTED
70051820000086093900

Bureau of Land Management

Malta Field Office

FOIA Officer

501 South 2" St East

Malta, MT 59538

BLM MT Malta FO@blm.gov

Re: Freedom of Information Act Request

Dear Sirs:

TERESA L. SLATTERY 4
CONNER G. NICKLAS 5
KATHERINE E. MERCK ¢
4 ALSO LICENSED IN IL & TX

5ALSO LICENSED IN CO & MT
6 ALSO LICENSED IN ID & MT

Pursuant to the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552, on behalf
of the Phillips County Livestock Association, this letter requests that you mail to my office
the following information:

All documents including but not limited to letters, electronic mail, maps,
conversation notes, cooperative agreements, environmental assessments or
environmental impact statements or other documents prepared in compliance
with the National Environmental Policy Act (NEPA), and all other documents
authorizing or noting the Bureau of Land Management’s (BLM) authorization or
agreement for the American Prairie Reserve to either remove any interior fencing
or construct or reconstruct and allotment fencing on any allotment currently
leased or subleased by the American Prairie Reserve (APR). This request
includes all fence modifications discussed in the June 18, 2018 letter from BLM
Field Manager Tom Darrington to Mr. Roy Taylor that have occurred since that
time including all fencing on attached Exhibit A.
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This information should not be subject to the Freedom of Information Act
exemptions and access to the requested documents should be granted within twenty
(20) working days.

I also request that if you determine that some of the information requested is
exempt from FOIA, that this information be identified by document, along with the
statutory basis for your claim and your reasons for not exercising your discretion to
release this information. FOIA also provides that if only portions of the file are exempt
from release, the remainder of the file must be released. Therefore, I request that I be
provided with all non-exempt portions that can reasonably be segregated.

If there is any problem in providing this information, please let me know so that
further arrangements can be made. I can be reached at the phone number above or
via email at karen@buddfalen.com. In addition, please contact me if the estimated
cost of responding to this request for information exceeds one hundred dollars
($100.00).

Thank you for your cooperation.

Sincerely,
Karerr Budd-Falen
Budd-Falen Law Offices, LLC
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BLM-MOU-MT923-0318
MEMORANDUM OF UNDERSTANDING

Between
MONTANA GRASS CONSERVATION COMMISSION
And
BUREAU OF LAND MANAGEMENT
U.S. DEPARTMENT OF THE INTERIOR

MONTANA STATE OFFICE

PURPOSE

This Memorandum of Understanding is between the Bureau of Land Management,
hereinafter called the Bureau, and the Montana Grass Conservation
Commission, hereinafter called the Commission.

The purpose of this agreement is to create an atmosphere of cooperation and
mutual trust between the Bureau and the Commission. A working agreement
founded on these principles will allow the Bureau, the Commission and the
Cooperative State Grazing Districts to achieve the objectives spelled out
in the Federal Land Policy and Management Act, Public Rangelands
Improvement Act, the Tavlor Grazing Act and the Montana Grass Conservation
Act.

DEFINITIONS

A. Cooperative State Grazing District (hereinafter called State District)
- a district organized and operating under the provisions of the Montana
Grass Conservation Act of 1939 as amended.

B. Bureau Field Office - An administrative subdivision of the Bureau of
Land Management.

C. Cooperative Agreement - an agreement between the Commission, State
Districts, and the BLM to foster coordination and cooperation in the
management of State District lands and BLM public lands.

D. Public lands - those lands owned by the United States under the
jurisdiction of the Bureau of Land Management.

E. State District Lands - all lands owned, leased or controlled by the State
District or its members.

F. Multiple Use - the doctrine that a given piece of land may have many uses
to people. (FLPMA - PL94-579 - Sec. 103 (<))

G. Montana Grass Conservation Commission (hereafter called Commission) was
created in 1999, and was given the powers necessary or incidental to carry
out the full purposes of the Grass Conservation Act.

POLICY

The Commission, State Districts, and the Bureau are interested in livestock
grazing and the management of forage producing BLM lands. This Memorandum of

1
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Understanding reaffirms that interest, but also recognizes that non-livestock
uses (multiple-use) of BLM lands depend on the cooperation of many. Through

consultation, cooperation, and coordination the parties will work to resolve

management issues and conflicts which may occur.

To coordinate the use of public lands and the State District-controlled lands
within the boundaries of Cooperative State Grazing Districts, the Commission,
and the Bureau set forth the following policies, objectives and principles.

AUTHORITY

The Bureau of Land Management, in accordance with the Federal Land Policy and
Management Act, Public Rangeland Improvement Act, Taylor Grazing Act, the
National Environmental Policy Act and the Commission under the Grass
Conservation Act, Title 76, Chapter 16, Montana Code Ann., have similar
purposes in providing for (but not limited to) the conservatiom, protection,
restoration, productivity, and proper utilization of forage and rangeland
resources.

RESPONSIBILITY
A. The Bureau

Regulations implementing the Federal Land Policy and Management Act (43
U.S.C. 1701 et seq.), the Public Rangeland Improvement Act of 1978 (43
U.S.C. 1901), the Taylor Grazing Act of June 28, 1934, as amended (43
U.S.C. 315,315a-315n), the National Environmental Policy Act (42 U.S.C.
4321), and other applicable Federal Law regulate the management and use
of the public lands. The Secretary of the Interior sets policies and
establishes rules having the force and effect of law, which control and
define the duties and authorities of Bureau officials. The Bureau may
enter into cooperative agreements that are consistent with Federal laws
and regulations. The Bureau must consider environmental implications of
all actions planned or taken, as required by applicable law. The
following major principles result:

The Bureau will manage the public lands in accordance with the
Congressional directives provided in the Federal Land Management and
Policy Act, the Public Rangeland Improvement Act, the National
Environmental Policy Act and the Taylor Grazing Act, as well as other
public land laws. In furtherance of these directives, the Bureau will
manage the grazing use of the public lands based on the principle of
multiple use and sustained yield in accordance with applicable land use
plans, while providing for the sustainability of the western livestock
industry and communities that are dependent upon productive, healthy
public rangelands.

1. Grazing preferences are attached to base property owned or
controlled by a permittee or lessee.

2. Federal grazing preferences and the use and enjoyment thereof
may be established, revoked, reduced or otherwise modified under
the provisions of the Federal Land Policy and Management Act,
Public Rangeland Improvement Act, the Taylor Grazing Act, in
accordance with the grazing regulations.

B. The Commission
The Commission supervises and coordinates the formation and operation of

State Districts. The Commission, on behalf of and with the consent of
State Districts, is empowered to cooperate and enter agreements on behalf

2
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of a State District to administratively promote and foster cooperation
with the Secretary of the Interior through the federal agencies. State
Districts are a form of grazing administration set up to aid in the
unification or control of all grazing lands within the state where
ownership is diverse and the lands intermingled. They promote
stabilization of the livestock industry and the improved management and
protection of dependent commensurate ranch properties.

C. Coordinated Administration

In order that the highest possible degree of coordination can exist, the
State District(s) will designate a representative or key-contacts and the
BLM Field Office Manager (s) will furnish a representative to meet with
the State District Boards at their regular meetings. The representative
from the BLM will confer with the boards on all matters concerning the
administration of the lands involved in this agreement, such as
considering applications, issuance of permits, actions regarding excess
and unauthorized use, range improvements, allotment management plans,
etc.

VI. MANAGEMENT CONSIDERATIONS
A. Cooperative agreements

1. A cooperative agreement may be entered into between the
Commission and a BLM Field Manager, on behalf of and with the
consent of any State District. The cooperative agreement, which
implements this memorandum of understanding, provides the
opportunity to identify and cope with unigue operational
problems peculiar to individual State Districts and the BLM
Field Office.

2. Each agreement will be effective upon consent by the State
District, and approval by the Commission and the BLM Field
Office. Provisions for review, updating and cancellation will
be the same as for this Memorandum of Understanding.

3. Once consummated, a new Cooperative agreement, together with
this memorandum of understanding, supersedes any existing
cooperative agreement between the Bureau and an individual State
District.

B. Grazing Capacities and Levels of Uses

1. Allowable grazing authorizations, and forage allocations will be
determined and made for all BLM allotments based upon assessment
and monitoring in accordance with BLM land management plans.

2. Where BLM has authorized grazing of BLM lands, and these
lands are intermingled with and grazed at the same a time
as State District lands, the BLM, the State District and the
affected permittees or lessees, through consultation,
cooperation and coordination, shall determine the time,
intensity and duration of grazing of the intermingled lands.

3. The State District will make the final determination of
grazing capacities on all other State District lands.

C. Management Plans

1. Allotment management plans are provided for in the Federal Land
Policy and Management Act, Public Rangeland Improvement Act and
Taylor Grazing Act. Allotment management plans may be
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VI.

cooperatively developed between the affected permittees or
lesseeg involved the State Districts and the BLM Field Manager.

2. A State District may develop allotment management plans on its
own initiative using technical information made available by the
Bureau and others. Bureau review and approval of an AMP, is
required where public lands are involved.

Environmental Impact Statement

When the Bureau undertakes to write Environmental Impact Statement on any
of the federal/public lands within State Grazing Districts, the Bureau
will notify the Commission and the Grazing District involved prior to
drafting the EIS and will call for their comment and review during each
stage of the EIS process.

Trespass

In the event a trespass is discovered or brought to the attention of
either party, the other party will be immediately notified and immediate
action will be taken to resolve the trespass in accordance with the
Cooperative Agreement.

Communication

The BLM and Commission agree to keep each other informed at least
annually of all ongoing programs and activities. Each party also
agrees, in the event special actions require immediate attention, they
will notify the other party before such action is taken.

ADMINISTRATIVE CONSIDERATIONS

A. Reviewing and Updating

The parties to this memorandum of understanding will meet at least once a
vear to review progress and/or problems and will review and update this
memorandum as changes in policy and other needs as required.

Effective Date - Termination

This Memorandum of Understanding will be effective when signed by the
parties and will continue in effect unless terminated by the parties
involved. Further, this memorandum may be terminated by either party
after thirty (30) days notice. Cancellation or termination of the MOU
shall not affect existing grazing permits.

1. Nothing in this MOU will be construed as affecting the authorities
of the participants or as binding beyond their respective
authorities.

2. Nothing in this MOU shall obligate the BLM to expend appropriations
or to enter into any contract or other obligation. Specific work
projects of activities that involve the transfer of funds,
services, or property between the parties to this MOU will require
the execution of separate agreements or contracts, contingent upon
the availability of funds as appropriated by Congress. Each
subsequent agreement or arrangement involving the transfer of
funds, services, or property between the parties to the MOU must
comply with all applicable statutes and regulations, including
those statutes and regulations applicable to procurement
activities, and must be independently authorized by appropriate
statutory authority.
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BLM-MOU-MT923-0318
MEMORANDUM OF UNDERSTANDING

Between
MONTANA GRASS CONSERVATION COMMISSION
And
BUREAU OF LAND MANAGEMENT
U.S. DEPARTMENT OF THE INTERIOR

MONTANA STATE OFFICE

PURPOSE

This Memorandum of Understanding is between the Bureau of Land Management,
hereinafter called the Bureau, and the Montana Grass Conservation
Commission, hereinafter called the Commission.

The purpose of this agreement is to create an atmosphere of cooperation and
mutual trust between the Bureau and the Commission. A working agreement
founded on these principles will allow the Bureau, the Commission and the
Cooperative State Grazing Districts to achieve the objectives spelled out
in the Federal Land Policy and Management Act, Public Rangelands
Improvement Act, the Tavlor Grazing Act and the Montana Grass Conservation
Act.

DEFINITIONS

A. Cooperative State Grazing District (hereinafter called State District)
- a district organized and operating under the provisions of the Montana
Grass Conservation Act of 1939 as amended.

B. Bureau Field Office - An administrative subdivision of the Bureau of
Land Management.

C. Cooperative Agreement - an agreement between the Commission, State
Districts, and the BLM to foster coordination and cooperation in the
management of State District lands and BLM public lands.

D. Public lands - those lands owned by the United States under the
jurisdiction of the Bureau of Land Management.

E. State District Lands - all lands owned, leased or controlled by the State
District or its members.

F. Multiple Use - the doctrine that a given piece of land may have many uses
to people. (FLPMA - PL94-579 - Sec. 103 (<))

G. Montana Grass Conservation Commission (hereafter called Commission) was
created in 1999, and was given the powers necessary or incidental to carry

out the full purposes of the Grass Conservation Act.

POLICY

The Commission, State Districts, and the Bureau are interested in livestock
grazing and the management of forage producing BLM lands. This Memorandum of

1
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Understanding reaffirms that interest, but also recognizes that non-livestock
uses (multiple-use) of BLM lands depend on the cooperation of many. Through

consultation, cooperation, and coordination the parties will work to resolve

management issues and conflicts which may occur.

To coordinate the use of public lands and the State District-controlled lands
within the boundaries of Cooperative State Grazing Districts, the Commission,
and the Bureau set forth the following policies, objectives and principles.

AUTHORITY

The Bureau of Land Management, in accordance with the Federal Land Policy and
Management Act, Public Rangeland Improvement Act, Taylor Grazing Act, the
National Environmental Policy Act and the Commission under the Grass
Conservation Act, Title 76, Chapter 16, Montana Code Ann., have similar
purposes in providing for (but not limited to) the conservatiom, protection,
restoration, productivity, and proper utilization of forage and rangeland
resources.

RESPONSIBILITY
A. The Bureau

Regulations implementing the Federal Land Policy and Management Act (43
U.S.C. 1701 et seq.), the Public Rangeland Improvement Act of 1978 (43
U.S.C. 1901), the Taylor Grazing Act of June 28, 1934, as amended (43
U.S.C. 315,315a-315n), the National Environmental Policy Act (42 U.S.C.
4321), and other applicable Federal Law regulate the management and use
of the public lands. The Secretary of the Interior sets policies and
establishes rules having the force and effect of law, which control and
define the duties and authorities of Bureau officials. The Bureau may
enter into cooperative agreements that are consistent with Federal laws
and regulations. The Bureau must consider environmental implications of
all actions planned or taken, as required by applicable law. The
following major principles result:

The Bureau will manage the public lands in accordance with the
Congressional directives provided in the Federal Land Management and
Policy Act, the Public Rangeland Improvement Act, the National
Environmental Policy Act and the Taylor Grazing Act, as well as other
public land laws. In furtherance of these directives, the Bureau will
manage the grazing use of the public lands based on the principle of
multiple use and sustained yield in accordance with applicable land use
plans, while providing for the sustainability of the western livestock
industry and communities that are dependent upon productive, healthy
public rangelands.

1. Grazing preferences are attached to base property owned or
controlled by a permittee or lessee.

2. Federal grazing preferences and the use and enjoyment thereof
may be established, revoked, reduced or otherwise modified under
the provisions of the Federal Land Policy and Management Act,
Public Rangeland Improvement Act, the Taylor Grazing Act, in
accordance with the grazing regulations.

B. The Commission
The Commission supervises and coordinates the formation and operation of

State Districts. The Commission, on behalf of and with the consent of
State Districts, is empowered to cooperate and enter agreements on behalf

2
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of a State District to administratively promote and foster cooperation
with the Secretary of the Interior through the federal agencies. State
Districts are a form of grazing administration set up to aid in the
unification or control of all grazing lands within the state where
ownership is diverse and the lands intermingled. They promote
stabilization of the livestock industry and the improved management and
protection of dependent commensurate ranch properties.

C. Coordinated Administration

In order that the highest possible degree of coordination can exist, the
State District(s) will designate a representative or key-contacts and the
BLM Field Office Manager (s) will furnish a representative to meet with
the State District Boards at their regular meetings. The representative
from the BLM will confer with the boards on all matters concerning the
administration of the lands involved in this agreement, such as
considering applications, issuance of permits, actions regarding excess
and unauthorized use, range improvements, allotment management plans,
etc.

VI. MANAGEMENT CONSIDERATIONS
A. Cooperative agreements

1. A cooperative agreement may be entered into between the
Commission and a BLM Field Manager, on behalf of and with the
consent of any State District. The cooperative agreement, which
implements this memorandum of understanding, provides the
opportunity to identify and cope with unigue operational
problems peculiar to individual State Districts and the BLM
Field Office.

2. Each agreement will be effective upon consent by the State
District, and approval by the Commission and the BLM Field
Office. Provisions for review, updating and cancellation will
be the same as for this Memorandum of Understanding.

3. Once consummated, a new Cooperative agreement, together with
this memorandum of understanding, supersedes any existing
cooperative agreement between the Bureau and an individual State
District.

B. Grazing Capacities and Levels of Uses

1. Allowable grazing authorizations, and forage allocations will be
determined and made for all BLM allotments based upon assessment
and monitoring in accordance with BLM land management plans.

2. Where BLM has authorized grazing of BLM lands, and these
lands are intermingled with and grazed at the same a time
as State District lands, the BLM, the State District and the
affected permittees or lessees, through consultation,
cooperation and coordination, shall determine the time,
intensity and duration of grazing of the intermingled lands.

3. The State District will make the final determination of
grazing capacities on all other State District lands.

C. Management Plans

1. Allotment management plans are provided for in the Federal Land
Policy and Management Act, Public Rangeland Improvement Act and
Taylor Grazing Act. Allotment management plans may be
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VI.

cooperatively developed between the affected permittees or
lesseeg involved the State Districts and the BLM Field Manager.

2. A State District may develop allotment management plans on its
own initiative using technical information made available by the
Bureau and others. Bureau review and approval of an AMP, is
required where public lands are involved.

Environmental Impact Statement

When the Bureau undertakes to write Environmental Impact Statement on any
of the federal/public lands within State Grazing Districts, the Bureau
will notify the Commission and the Grazing District involved prior to
drafting the EIS and will call for their comment and review during each
stage of the EIS process.

Trespass

In the event a trespass is discovered or brought to the attention of
either party, the other party will be immediately notified and immediate
action will be taken to resolve the trespass in accordance with the
Cooperative Agreement.

Communication

The BLM and Commission agree to keep each other informed at least
annually of all ongoing programs and activities. Each party also
agrees, in the event special actions require immediate attention, they
will notify the other party before such action is taken.

ADMINISTRATIVE CONSIDERATIONS

A. Reviewing and Updating

The parties to this memorandum of understanding will meet at least once a
vear to review progress and/or problems and will review and update this
memorandum as changes in policy and other needs as required.

Effective Date - Termination

This Memorandum of Understanding will be effective when signed by the
parties and will continue in effect unless terminated by the parties
involved. Further, this memorandum may be terminated by either party
after thirty (30) days notice. Cancellation or termination of the MOU
shall not affect existing grazing permits.

1. Nothing in this MOU will be construed as affecting the authorities
of the participants or as binding beyond their respective
authorities.

2. Nothing in this MOU shall obligate the BLM to expend appropriations
or to enter into any contract or other obligation. Specific work
projects of activities that involve the transfer of funds,
services, or property between the parties to this MOU will require
the execution of separate agreements or contracts, contingent upon
the availability of funds as appropriated by Congress. Each
subsequent agreement or arrangement involving the transfer of
funds, services, or property between the parties to the MOU must
comply with all applicable statutes and regulations, including
those statutes and regulations applicable to procurement
activities, and must be independently authorized by appropriate
statutory authority.
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INTRODUCTION

Since last reporting in 2015, American Prairie Reserve (Reserve) has made great strides in bison conservation and is

methodically bringing bison back to their historically pivotal role on the prairie. Increased numbers of bison, more land, more

support and collaboration, along with advanced research surrounding bison restoration and management, is furthering the

health of North America’s grassland ecosystems for the benefit of both the public and biodiversity.

Over the last two years:

« The Reserve’s bison population has grown more
than 40%, from fewer than 600 to approximately
860 animals.

» The bison herd continues to be healthy by every
measure: genetics, disease, reproduction, and
survivorship.

- The land occupied by bison has grown 36%, from
27,585 acres to 37,385 acres, and the total acreage of
former cropland restored to native vegetation reached
4182 acres.

- The total land base acquired increased 31%, from
304,785 acres to 399,379 acres.

BISON MANAGEMENT TEAM

Ellen Anderson
Reserve Assistant

Lars Anderson
Reserve Assistant

Damien Austin

Reserve Operations
Manager

11 Bison Report

« The amount of interior fence removed increased 40%,
from roughly 50 miles to 70 miles, to enable bison and
other wildlife to graze more naturally.

« Valuable research was completed regarding how
the transition from cattle grazing to bison grazing on
Reserve lands affects the grassland ecosystem. In
addition, new publications from previous researchers
continued to broaden our base of knowledge about
bison conservation, americanprairie.org/project/
research-and-reports.

- We have published a new, comprehensive bison
management plan that will guide the next five
to ten years of American Prairie Reserve’s bison

Scott Heidebrink gz" r at" ’i”m';l’(‘;: Betty Holder
i irector of Wildlife Land Manager
gsg gié\l/;gtnag ement Restoration and Science g
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restoration work.

POPULATION

Through a combination of additional
translocations and natural growth, American
Prairie Reserve’s bison population reached
approximately 860 animals in 2017. It is estimated
that the natural rate of increase of the bison

herd is a healthy 20%. We will slow the rate of
population growth to 10% from 2018 through 2020
in an effort to stay within the carrying capacity

of available land. The reduction in growth rate
(20% to 10%) will be achieved through the use of
contraceptives, harvesting, and/or translocation to
other herds.

In order to return to and keep pace with a natural
population growth rate, we will need to expand
the land base through additional property
acquisition, gain approval from the Bureau

of Land Management (BLM) and the state of
Montana to replace cattle with bison on leased
land, continue removing interior fencing where
possible, and continue replacing livestock fence
with bison fence. All of these efforts require time,
money, careful planning, and expertise.

PRAIRIE
RESERVE

2008 | Fort Niobrara National Wildlife Refuge, Nebraska 1
Rocky Mountain Arsenal National Wildlife

2010 1
Refuge, Colorado
Fort Peck Interpretive Center, US Army Corps of

2010 ) 1
Engineers, Montana

201 Fort Peck Reservation, Montana 36

2011 | Wildlife Conservation Society; Bronx Zoo, New York 30

2011 USDA-APHIS National Wildlife Research Center, 30
Colorado State University

2012 USDA-APHIS National Wildlife Research Center, 12
Colorado State University

2014 | Smithsonian National Zoo, Washington, DC 2

2017 | Fort Belknap Reservation, Montana 12

2018 | Fort Peck Reservation, Montana 30

2018 | Blackfeet Reservation, Montana 30

2018 | Pe’sla, South Dakota 25

2018 | Fort Belknap Reservation, Montana 30
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Livestock and U.S. Department of Agriculture, which include
HERD HEALTH requirements and guidelines for disease monitoring and

The health of the bison herd is judged based on four criteria control, including import requirements, reportable diseases,

. animal disease traceability, and other measures. We also
and methods of monitoring.

follow the International Union for Conservation of Nature
- Disease: monitored through visual inspection and by (IUCN) guidelines for managing bison health.

periodic testing of blood samples. . . .
Blood is drawn annually for disease screening by

« Reproduction: as measured by the number of adult tranquilizing a sample of the herd in the field. The Montana
females that produce offspring and the survival of their State Diagnostic Laboratory in Bozeman Montana conducts
offspring. all disease screening and reports any relevant exposures

required by the state. American Prairie Reserve has never

» Genetic Variation: evaluated by genetic testing. had positive returns for brucellosis or tuberculosis and we

have seen no active clinical signs of any disease since the

- Physical Condition: monitored through periodic visual
establishment of the herd.

inspection of the herd.

Reproduction of the herd has continued to be excellent,
with 80 to 90% of adult females producing calves every
year and a high survival rate of calves. The resulting 20%
annual growth is equal to or greater than the early stages
of herd restoration growth exhibited by other conservation
herds, such as those of the National Bison Range and
Yellowstone National Park. It should be noted that this

Native pathogens are an integral component of ecosystems
and an important factor in natural selection and evolution

of wildlife. Disease management and herd health are
essential to the long-term wellbeing of the bison herd and
the success of our mission, and are important to neighboring
livestock owners. Disease management of bison falls under
the policies and regulations of the Montana Department of

31 Bison Report EXHIBIT 7-4
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growth is under conditions of a natural sex ratio—roughly
40% bulls and 60% cows. Domesticated herds aim for a
higher reproductive rate by culling the herd to increase the
proportion of cows to bulls.

Finally, observations of the herd during daily travel of
Reserve staff, visiting scientists and others, as well as
tracking of several animals with radio collars, enable
us to monitor the general condition of the herd and to
spot any problems that may emerge. During the last
two years, animals in the herd have continued to look
healthy and vigorous.

GENETIC DIVERSITY

Building and maintaining a genetically robust herd is a
priority for American Prairie Reserve. We have sourced
bison from two important conservation herds with different
genetics, the Wind Cave National Park herd in South Dakota
and the Elk Island National Park herd in Alberta, Canada.
Extensive genetic testing of mitochondrial DNA and a suite
of nuclear DNA microsatellites and SNPs (single nucleotide
polymorphism) analyses show substantial genetic diversity
and heterozygosity in the Reserve’s bison.

As part of our goal to foster collaboration with managers of
other important bison herds, we developed an agreement
with the Fort Belknap Indian Reservation to exchange bison
bulls to enhance the genetic diversity of both our herd and
Fort Belknap’s bison. Fort Belknap and Reserve staff have
collaborated in exchanging important technical and labor
assistance in this and other bison management work. We
also have developed an agreement with Arizona Game
and Fish to translocate 15 bison from the Reserve to Arizona
Game and Fish’s House Rock Wildlife area near the Grand
Canyon to augment the genetics of that herd.

We minimize manipulation of the bison population to allow
it to develop a natural sex ratio and age structure. Removal
of bison by whatever means is carefully designed to avoid
loss of genetic diversity or directional selection for certain
traits. Mortality from competition among bulls, from native
predators, and from other natural causes is permitted.

EXHIBIT 7-5
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HERD MANAGEMENT

American Prairie Reserve uses the Freese Scale for
Grassland Biodiversity to evaluate progress toward
restoring the ecological conditions required for significant
and comprehensive biodiversity conservation on its lands.
The scale is also used to determine herd management
goals in order to ensure bison restoration is aligned with the
biodiversity and conservation goals of the organization.

Our policy is to minimize hands-on manipulation or
management of the bison herd. As such, bison management
focuses primarily on securing more land and habitat to

5 | Bison Report

accommodate population increases, and to restore the full
array of plant and animal species with which bison interact.

Significant progress toward ecological restoration has been
made in recent years. For example:

« Most of the Reserve bison’s diet consists of native
grasses. Restoration of bison habitat on 4,182 acres of
previous cropland has driven the implementation and
execution of a comprehensive weed control program.

« To allow bison to roam across the landscape and
to graze more naturally, we have completed the

EXHIBIT 7-6
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transition from the traditional cattle ranching practice
of rotational grazing to the more natural condition of
continuous, year-round grazing on the entire 27,585
acres of the Sun Prairie Unit. In addition to the 70 miles
of fence removed to enable this transition, 125 miles
of existing fence has been altered or replaced with
wildlife friendly fencing to enable elk, pronghorn

and other wildlife to move much more freely across
the land.

With the help of partner organizations, we have
undertaken various forms of stream restoration—
including the removal of seven dams and the
breaching of numerous spreader dikes—to create
more natural hydrological conditions. Because bison
are less dependent on permanent water sources and
come to water less frequently and for shorter periods
than cattle, it is expected that the transition to bison
grazing will improve water quality in streams and
reservoirs, and aid in the restoration of streams and
riparian areas for wildlife.

- Bison are a highly interactive “foundation species,”
which means they have a central, highly influential
role in shaping the structure and diversity of grassland
ecosystems. For example, grassland birds, swift
fox, black-footed ferrets, and many other species
benefit from the diversity of habitats created by
bison interacting with prairie dogs. To foster that
interaction, we have accelerated the growth of
prairie dog colonies by prohibiting shooting of prairie
dogs, mowing areas to create more prairie dog
habitat, installing artificial burrows and nest boxes,
translocating prairie dogs, and applying insecticide
to colonies to prevent the spread of sylvatic plague
by fleas. Approximately 50 black-tailed prairie dog
colonies now exist on the Reserve. We also have
cooperated with the U.S. Fish and Wildlife Service
to restore prairie dog populations on the Charles
M. Russell National Wildlife Refuge (CMR Refuge), a
critical step for restoration of the Refuge’s population
of the highly endangered black-footed ferret.
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« While bison occupy center stage with respect
to restoring the full ecological role of ungulates
on the Reserve, we also are working to restore
populations of other ungulates whose numbers (with
the possible exception of deer) have been reduced
far below levels that the habitat could support.
Increased populations of elk, deer, pronghorn, and
bighorn sheep are supported by the organization
incentivizing neighboring ranchers to practice greater
tolerance of these species, by removing fences or
converting fences to wildlife-friendly designs, by
increasing landscape connectivity, and by proposing
reintroductions.

_—— ROCKY BOY'S
INDIAN RESERVATION

- We also have enabled bison to fulfill another
ecological role by allowing the carcasses of bison
that have died of natural causes to remain on the
land. The carcasses feed a food web ranging from
coyotes, badgers, eagles and other scavengers, to
hundreds of invertebrate species involved in carcass
decomposition, to plants, especially forbs, that thrive
on the nitrogen and other nutrients released into the
soil during composition.

DISTRIBUTION ACROSS THE LANDSCAPE

By 2016, the bison population had outgrown the carrying
capacity of the 27,585 acres available on the Sun Prairie

A

TIMBER
CREEK
o Lodge
UPPER flos SUN
MISSOURI Zortman B | PRAIRIE
RIVER ° NORTH
BREAKS DR
NAT'L MONUMEI:T FORK SUN BURNT
PRAIRIE LODGE
a cow? ANTELOPE 133 @ 161
ISLAND CREEK 356
PR C H AR CES)VYRUSSE L LS . Fore  Peck Lake
@ o
)
733 . 7
. Winifred
TWO
CROW
Denton ISoy
GLACIER
NAT'L PARK Map Area
Lewistown ot Bl "~
reat Falls - "’"l&
[ e _._VA
Approximate Bison Capacity by Unit N Missoula
f - d ing based ing | AUM i S
and low AUM alternative for deaded fandt 20 Miles 8 5
- ' g oxeman , Billings
— Current Bison Range B Indian Reservation £ . . §
December 2017 . g YELLOWSTONE
I APR Deeded/Leased National Monument S NATL PARK
Dl g con oy e [ National Wildlife Refuge £ B
multiple jurisdictions of public land. Antelope Creek grazing lease .
et o e I 5 o sloent nl il boindars B BLM & State Public Land 5

APR management units at the end of 2017. The number on each unit is the year-long carrying capacity of that unit, which,
following BLM'’s definition, is the number of bison more than 6 months old that the unit will support. If the APR grazing
proposal is approved, the current land base could potentially support around 6,000 bison.

7 | Bison Report
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Unit, where the Reserve’s leased BLM and state lands are
approved for bison grazing. Some bison from Sun Prairie
were moved to our deeded land on the Sun Prairie North
Unit in 2016 to accommodate the population growth.
Additional bison were moved to deeded land on the Dry
Fork Unit in early 2017.

Bison grazing on the BLM and state portions of the lands
in these units has not yet been approved, and some of our
deeded lands have not yet been fenced for bison. Thus,
although we had an entire land base of 399,379 acres of
deeded and leased public lands at the end of 2017, only
37,385 acres were available for use by bison.

SCIENCE AND COLLABORATION

We are committed to supporting science that leads to better
understanding and management of bison conservation.
Central to this effort is the ongoing work to collect and share
bison data generated by our genetic analyses, by periodic
blood sampling for disease testing, by radio-collared

bison that provide data on movement and habitat use, and
by periodic censuses that track the population size and
reproduction of the herd.

We also encourage and support research by other
institutions. The Enrico Education & Science Center, opened
in 2015, has been invaluable for offering outstanding
accommodations for visiting scientists and educators. You
can see a list of published research and reports on the
American Prairie Reserve website: americanprairie.org/
project/research-and-reports.

Research by Michel Kohl, at the time a University of
Montana master’s student, contributed greatly to our
knowledge of the differences between cattle and bison
grazing. His latest article based on that research, “Bison
versus Beef: Today’s Western Range War,” appeared in the
May/June 2017 issue of The Wildlife Professional.

During 2015 and 2016, Nicholas McMillan, a master’s student
studying wildlife at Clemson University, studied the effects on
vegetation of ten years of bison grazing compared to cattle
grazing and no grazing. McMillan observed higher species
richness and compositional heterogeneity in the landscape
and vegetation grazed by bison, compared to either the land
grazed by cattle or the land that was not grazed.

EXHIBIT 7-9
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During 2014 — 2016, volunteers with the non-profit
Adventurers and Scientists for Conservation provided crucial
assistance by monitoring bison movements and evaluating
the effectiveness of wildlife-friendly fences, as well as other
important assessment and monitoring work.

American Prairie Reserve released a white paper in 2016
that comprehensively assessed the potential effects of
climate change on reserve land, and the organization’s
potential role in mitigating greenhouse gas (GHG)
emissions, americanprairie.org/project/research-and-
reports. Considering that rangelands cover 40% of the
Earth’s land surface, store 50% more carbon than forests
worldwide, and store around 20% of global soil organic
carbon (SOC), our wise land stewardship is crucial for
mitigating climate change. Practices like plowing intact
grasslands results in the loss of habitat for bison and other
wildlife, and contributes to climate change by causing the
loss of an estimated 33 tons of CO, per acre. Because
Great Plains ecosystems and species evolved under
boom-and-bust climatic conditions, the region’s biodiversity,
to some degree, may be pre-adapted to withstand the
greater extremes that climate change portends. Compared
to the homogenized landscape of agriculture (especially
cropland), a biologically diverse landscape (particularly a
great diversity of grasses and forbs) offers the best chance
for ecological adaptation to climate change.

9 | Bison Report

PUBLIC BENEFITS OF BISON CONSERVATION

Public benefit from and support of bison conservation is
central to American Prairie Reserve’s vision of building

a vast wildlife reserve. The signing of the National Bison
Legacy Act in 2016, which designated the American bison
as the official mammal of the United States, codified the
bison’s special place in the minds of Americans.

In 2015, when Montana Fish, Wildlife & Parks conducted

an environmental impact review for bison restoration in
Montana, the organization offered to contribute bison and
significant resources, such as fencing and management
assistance, to the state to create a herd in the CMR Refuge.
We will continue to work with the state and CMR Refuge on
ideas for restoration in the area.

American Prairie Reserve’s bison population provides diverse
cultural, educational, and economic benefits to people near
and far, and visitors to the Reserve look forward to seeing
bison more than any other species. We are not able to track
the number of visitors because there are no designated
entrance stations, however, Buffalo Camp on the Sun Prairie
Unit has had roughly 250 campers annually over the last
three years. That usage is a good indicator of the Reserve’s
popularity.

EXHIBIT 7-10
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In 2017, we hosted an annual community day to discuss
bison management with local residents and hosted students
from Great Falls, Montana Wilderness School, University of
Nebraska, Clemson University, New York City SEO Scholars,
Montana State University International Students, Rocky
Mountain College, and Aaniiih Nakoda College. Volunteer
groups and artists from around the United States and the
world have been guests at the Reserve. We also have
hosted visits from Montana elected officials and thought
leaders, Indian tribal leaders, Audubon organizations,
native plant society groups, and guests from the National
Geographic Society. Meanwhile, Zora and Wilma, the

two bison that American Prairie Reserve donated to the
Smithsonian’s National Zoo in 2014, continue to offer an
up-close educational experience for more than two million
annual zoo visitors from around the world.

A 2017 publication of the University of Montana’s Institute
for Tourism and Recreation Research, titled Analyzing
Economic and Social Opportunities and Challenges Related
to Bison Conservation in Northeast Montana, by J. Sage
and N. Nickerson, estimated that the development of the
Reserve and its association with the CMR Refuge could

generate $13.4 — $56.3 million dollars in additional non-
resident expenditures in the region when the organization’s
vision is fully realized.

American Prairie Reserve’s investments are already
contributing significantly to that projected economic activity.
Management of bison has constituted a major share of the
more than $1.9 million in average annual expenditures by
the Reserve in the region, exclusive of land acquisitions,
from 2015 — 2017. More than 40 “Band of Bison” members
have contributed $25,000 each to support conservation of
bison and other wildlife.

Finally, American Prairie Reserve has served as a good
neighbor and demonstration project. We actively monitor our
wildlife-friendly fences for efficacy in containing bison. Since
the reintroduction of bison onto Sun Prairie, only twice has a
portion of the cow herd escaped — once in 2011 when record
snowfall followed by chinook winds allowed the herd to walk
up a crusted snow bank over the perimeter fence, and once
in January of 2015 when a perimeter gate leading into the
CMR Refuge was chained open. There are other sporadic
instances of bull bison outside of perimeter fences, but those

EXHIBIT 7-11
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cases typically involve one or two animals. The number of
cattle trespasses onto Reserve property and the number of
bison trespasses onto neighbors’ property are roughly equal.

For more than a decade, the organization has demonstrated
that large-scale bison restoration poses no negative impacts
to ranchers but instead provides significant economic and
public benefit. We look forward to improving on these
successes in the future.

LOOKING FORWARD

An important challenge for the conservation of a foundation
species such as bison is to determine and subsequently
achieve an ecologically effective population size. Failure
to reach this size may result in ecosystem degradation
and biodiversity loss. One million acres of bison habitat
should be more than sufficient for achieving our long-term
goal of at least 10,000 bison, twice the size of any other
conservation herd in North America. American Prairie
Reserve’s long-term goal of assembling a reserve of 3.5
million acres—with habitats ranging from Missouri River
bottomlands to forested Missouri River Breaks to vast
expanses of rolling grasslands and sagebrush steppe—

111 Bison Report

will enable bison to fully express their natural behavior, their
dominant role as grazers, and their interactions with other
native species. We will assemble this vast area through the
acquisition and management of private lands that provide
the base properties for leasing and connecting BLM lands,
Montana’s school trust lands, and the 1.1-million-acre CMR
Refuge. We has and will continue to work cooperatively
with BLM, Montana Department of Natural Resources and
Conservation, CMR Refuge, and Montana Fish, Wildlife &
Parks to accomplish mutually beneficial land and wildlife
management goals.

By 2020, we project the herd will number more than
1,000, a minimum number for maintaining long-term
genetic health. A population of 2,000 — 3,000 (anticipated
to be reached 5 to 7 years later) is widely considered
even better. Building and maintaining a large population
with a high level of genetic variation is important for not
only avoiding problems such as inbreeding, but also for
enabling the population to adapt and evolve to conditions
such as new diseases and climate change.
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SUMMARY

American Prairie Reserve has come a long way since 2005
when the first 16 bison arrived to Sun Prairie on a rainy
October night after a 560-mile journey from Wind Cave
National Park in South Dakota. One month later, the animals
received a welcome-back-home blessing of an Assiniboine
spiritual leader and then surged out of the open gate of the
quarantine enclosure to once again roam this land for the
first time in some 125 years.

From that modest start, we are on track toward more than
1,000 bison gracing these grasslands by 2020. We have
made exciting progress, but much remains to be done to
reach our long-term goal of 10,000 bison spread across more
than a million acres. As public and donor support grows for
American Prairie Reserve’s vision, and collaboration from
science and management institutions expands, the path to
reaching that goal becomes ever clearer. We look forward to
your support in realizing this grand vision, and welcome any
feedback or questions.

ACKNOWLEDGMENTS

We cannot begin to list all of the individuals and institutions
that have contributed so generously in so many ways to
our bison restoration work. They include our Band of Bison
members, donors, scientists, state and federal resource
management agencies, tribal leaders, ranchers, writers
and artists, community and political leaders, and members
of the public near and far who value the return of bison to
their historic home. Whether the contributions are financial,
technical, spiritual, political, collegial, or simply expressing
support for American Prairie Reserve to family, friends and
elected officials, all collectively create the foundation for
realizing our vision for bison conservation. Thank you.
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Our mission is to create and manage a prairie-based wildlife reserve
that, whencombinedwith publiclands already devotedto wildlife, will
protect a unique natural habitat, provide lasting economic benefits
andimprove public access to and enjoyment ofthe prairie landscape.

P.O. Box 908
Bozeman, MT 59771
(406) 585-4600

americanprairie.org AMERICAN
OOEQ - PRAIRIE
Photos by Dennis Linghor, Gib Myers, and Gordon Wiltsie. RESERVE

EXHIBIT 7-14



Enterprise Budget: = Thomas Foulke

B I S O N Steven J. Torok
COW- C alf Tex Taylor

Short Grass Praivie, Eastern Wyoming Edward Bradley

B-1092

January 2001

Cooperative Extension Service
UNIVERSITY OF
U wyominG

College of Agriculture

EXHIBIT 8-1



Authors:

Thomas Foulke, Information Specialist, University of Wyoming College of Agriculture De-
partment of Agricultural and Applied Economics, P.O. Box 3354, Laramie, WY 82071

Steven J. Torok, Associate Professor, University of Wyoming College of Agriculture
Department of Agricultural and Applied Economics, P.O. Box 3354, Laramie, WY 82071

David Taylor, Professor, University of Wyoming College of Agriculture Department of Ag-
ricultural and Applied Economics, P.O. Box 3354, Laramie, WY 82071

Ed Bradley, Professor, University of Wyoming College of Agriculture Department of Agri-
cultural and Applied Economics, P.O. Box 3354, Laramie, WY 82071

Editor: Hattie Penny, College of Agriculture, Office of Communications and Technology
Graphic Designer: Tana Stith, College of Agriculture, Office of Communications and Technology

Issued in furtherance of Cooperative Extension work, acts of May 8 and June 30, 1914, in cooperation with the U.S. Department of
Agriculture. Glen Whipple, Director, Cooperative Extension Sevvice, University of Wyoming, Laramie, Wyoming 82071.

Persons seeking admission, employment, or access to programs of the University of Wyoming shall be considered without regard to
race, color, veligion, sex, national origin, disability, age, political belicf, veteran status, sexual ovientation, and marital or familinl
status. Persons with disabilities who vequive alternative means for communication or program information (Braille, large print,
andiotape, etc.) should contact their local UW CES Office. To file a complaint, write the UW Employment Practices/Affirmative
Action Office, University of Wyoming, P.O. Box 3434, Laramie, Wyoming 82071-3434.

EXHIBIT 8-2



Background

Bison have inseparable cultural and histori-
cal links with North America. Native
Americans hunted bison for millennia be-
fore Europeans arrived. Plains Indians used
virtually every part of the bison. Bison
meat ensured the survival of many settlers
as they pushed west. The bison is a symbol
not only of westward expansion, but also
of a lost way of nomadic life on the plains.

At the beginning of the eighteenth cen-
tury, there were estimated to be between
40 to 60 million bison in North America.
Unregulated hunting reduced the numbers
to only about 1,500 animals by the late
nineteenth century. The last century has
been devoted to protecting the species
from extinction and to developing viable
herds.

Herds grew sufficiently in size by the
1980s that bison meat started to be avail-
able for sale to the general public. The
leanness of bison meat, combined with
society’s increased health awareness,
helped to create the bison industry we see
today.

There were approximately 107,000 head
of bison in the United States in 1997
(NBA-UW, 1997). Presently, the industry
is in a formative phase. Production and

marketing infrastructure are still being es-
tablished. Bison meat is marketed as an
“upscale” product, commanding premium
prices. Bison breeding stock are also com-
manding premium prices since many bison
producers are still building their herds.
Currently, very few bison heifer calves are
slaughtered.

The budget

This budget estimates the costs and returns
for a bison cow-calf enterprise. A note of
caution is in order, however: the market
for bison and bison products is not fully
developed, so the prices that producers pay
for breeding stock and receive for bison
sold may vary markedly from the values
used in this study. Potential producers are
encouraged to thoroughly study their mar-
kets before starting a bison enterprise. The
budget is intended as a guide only; it is not
representative of any particular ranch. The
major assumptions are presented below.

Stock characteristics

As their long history of survival demon-
strates, bison are particularly well adapted
to the harsh conditions of the open plains.
The bison’s digestive system allows it to
eat some of the less desirable plant varieties
found on the plains. However, bison prefer
and perform better in areas that have sig-
nificantly more grass cover (SAF, 1999). It
is estimated that a mature bison cow, being
a more effective feeder than a beef cow,
represents 0.80AU (Animal Units) versus
the 1.0AU of a beef cow (AAFRD, 1999).
One AU equals the amount of feed one
cow consumes in one year (NRPH, 1997).
Yet it is also recommended that the stock-
ing rate for the beginning bison breeder be
the same as for cattle until the producer
understands how bison use the available
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range (NBA, 1990). For that reason, this
study uses the same stocking rate for bison
as for beef cattle.

Herd size is a difficult parameter to quan-
tify. Since the industry is in a developmen-
tal phase, there does not appear to be a
typical herd size. The National Bison Sur-
vey (NBA-UW, 1997) revealed there are
extremes at both ends of the spectrum,
though there appears to be a level at which
the capital expenditure for necessary
equipment seems justified. This level, ap-
proximately 100 head of breeding cows, is
used in the budget.

The budget assumes an established bison
herd where most replacements are ranch
raised. A linear livestock flow chart was
created in a spreadsheet to determine pro-
duction numbers. The spreadsheet repre-
sents three years” worth of bison produc-
tion (three years represents the time it
takes for a bison heifer to produce a calf),
starting with 100 head of bred bison cows.
Weaning rate is set at 85 percent and death
loss at 2 percent. The portion of the chart
that represents year two of the cycle in-
cludes the purchase of two yearling bulls
and three yearling heifers, which were pur-
chased to enhance genetic diversity. Herd
size is maintained by selling 75 percent of
the open cows (both classes) in the fall.

Due to the variety of marketing strategies
employed by bison producers, it is impos-
sible to reflect the entire industry structure
here. This is especially true for bull calves
destined for slaughter. Bison bulls are typi-
cally slaughtered at 18 to 24 months of
age, with some kept as long as 30 months.
While virtually all of the heifers are used as
breeding stock, there are varying strategies
for bull calves. Conversations with indi-
viduals close to the industry indicate that
there appear to be three “marketing win-
dows” for bulls. The first is at six months
of age, right after the calves are weaned.
These calves are sold to a feedlot. The sec-
ond marketing option is to keep the bull
calves for another year and sell them as
yearlings to be fed out. Finally, some pro-
ducers choose to feed their own bulls until
they reach slaughter weight. In order to
reflect this variety in marketing behavior,
the budget sells one half of the bull calves
at six months and the other half as year-
lings the following year. This means there
will be less stock to feed during the winter
and that less pasture will be required in the
summer. The trade-oft is that the producer
must accept less revenue for the calves than
he or she would for the finished animal.

Older (trophy) bulls do not bring as much
in the market, but bison producers have
been particularly innovative at marketing
their products. Online offerings of steaks,
jerky, sausage, robes, and skulls were en-
countered in the course of research for this
report. Hunting also is done on some op-
erations to generate additional revenue.
However, this enterprise budget is only
concerned with costs and returns from a
cow-calf enterprise. Other alternatives
would require separate budgets outlining
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Figure 1. Simplified bison production cycle.

the set of costs and returns associated with
that enterprise.

Since bison mature more slowly than cattle
and since there are no steers, some differ-
ent classes of livestock had to be added for
the budget (e.g. two-year-old heifers, cows
three to nine years, cows older than 10
years, two-year-old bulls, and bulls older
than two years). The classes used in this
study are the same as used in the 1997 Na-
tional Bison Survey. The weights and
prices for these classes are from the same
source. Figure 1 shows a simplified pro-
duction cycle for bison. The significant dif-
ference from beef cattle is that bison heit-
ers are bred at two years of age, whereas
beef cattle are bred after one year.

Land

The variety of bison operations varies as
much as the methods used to market bi-
son. That is, no dominant form of bison
production has yet emerged. In developing
this enterprise budget, it was necessary to
make a number of assumptions regarding
the size of the operation, as well as the
type and amount of land used. It is as-
sumed that the ranch is located on the
eastern plains of Wyoming and has an aver-
age productive capacity of 0.32 AUM /acre
(Animal Unit Months per acre). One
AUM is one twelfth of an AU or the
amount of feed that one mature cow will
consume in one month. The above AUM /
acre figure is considered typical for the re-
gion (Bastian and Hewlett, 1996). In ad-
dition, it is assumed that bison will be fed
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for four months out of the year. The im-
plied acreage and associated land capacity
is calculated at 6,541 acres or 2,077
AUMs of range forage and 1,038 AUMs
fed for a total of 3,116 AUM:s of feed re-
quirement (Table 4). The budget assumes
all hay is purchased, since there would be
no difference in hay production for cattle
or bison. The authors chose to focus the
budget on the livestock aspect, given that
bison production represents a departure
from traditional stock-raising practices.
Many producers may have a hay enterprise
included in their operations, which would
need to be evaluated separately.

Labor

Bison, being considered non-domestic ani-
mals, typically do not benefit from much
human contact. Some producers report
working their animals only once per year
(NBA-UW, 1997). Most sources report
that it is best to handle bison as little as
possible. When working bison only once
per year, vaccination, testing, sorting, cull-
ing, and shipping take place all at once.
These activities normally occur in the fall.
However, the amount of time spent on
maintenance and repair of facilities is
higher for bison due to the increased fenc-

ing and handling equipment required. It
was assumed that the enterprise requires
one full-time employee and that the owner
is employed one-half time in the enterprise
with management duties. Both the owner
and the employee are paid at the rate of $7
per hour (including benefits).

Capital

Table 5 shows the investment summary for
the budget. This is where the economic
costs of the enterprise are outlined. An
economic budget differs from a cash bud-
get in that all costs are included. In other
words, an economic budget includes all
cash cost information but goes further to
include all non-cash costs as well.

One of the largest non-cash costs in an
economic budget, after depreciation, is op-
portunity cost. The term opportunity cost
is used by economists to describe the cost
of investing capital in a particular enter-
prise rather than an alternative investment.
Short-term U.S. Treasury bills are often
used as an example investment because
they carry no risk and a current interest
rate (about 6 percent as of December
2000). Another method, the one used in
this budget, is to use a long-term real (in-
flation adjusted) interest rate plus a risk
premium to value the cost of capital invest-
ment. Whatever method is used, the eco-
nomic budget tries to capture the true en-
terprise costs.

The budget assumes that 100 percent of
the operating capital is borrowed. The au-
thors realize that this is not always the eq-
uity ratio that producers face. But regard-
less of the source, there is a cost to using
capital, even one’s own. By assuming that
100 percent of the operating capital is bor-
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Table 1. Rangeland ownership information.

Grazed forage (AUMs)
Dollars per Animal Unit
Estimated dollars /AU /year
Total rangeland cost

Real estate taxes (65.7 mills)
Opportunity cost interest rate
Annualized opportunity cost

2,077.2
$2,718.00
$163.08
$470,485.80
$1,934.80

6 percent
$28,299.15

rowed, opportunity costs for this asset are
fully accounted for. A nominal interest rate
of 9 percent was used for operating capital,
while an 8.75 percent interest rate was ap-
plied to livestock, machinery, and build-
ings.

The costs associated with rangeland own-
ership are shown in Table 1. The opportu-
nity cost of owning land was estimated by
using the implied acreage previously calcu-
lated for forage base and multiplying it by
the average price per acre for rangeland
sold in eastern Wyoming from 1993-95
(NBA-UW, 1996). This total land cost,
$470,485.80, was multiplied by a real
long-term interest rate (3 percent) plus a
risk capital rate (3 percent) to come up
with a surrogate for opportunity cost of
capital (AAEA, 1998). The resultant
$28,229.15 is the estimated annual oppor-
tunity cost for land. This number was di-
vided by the number of AUs of forage pro-
vided by the land to give a commonly-used
value on a per AU basis.

Land costs represented a special challenge
in developing the budget. The authors de-
veloped the land base from feed require-
ments and productivity data as outlined in
the land section above. Economists con-
sider land a capital input since it is a re-

source that is not used up in a single pro-
duction cycle, but provides as string of in-
puts (feed) over time without losing its in-
trinsic value (given proper stewardship).
Even if the land is owned and paid for,
there is an opportunity cost associated with
its ownership and use. That is, the money
tied up in land could be used for other
purposes, such as operating capital. Land
costs are shown in Table 1 and in the bud-
get in Tables 2 and 5.

Breeding stock

Interest on retained livestock is a signifi-
cant ownership cost. The value of replace-
ment heifers includes an interest charge re-
lating to the cost of raising the animal.
This opportunity cost tries to capture the
value of what it actually costs to raise a calf
as opposed to buying yearling heifers and
breeding them.

Bison add a new dimension to the retained
livestock issue. Since bison mature more
slowly than cattle, often not breeding until
their second year, the costs of raising an
animal are carried for a second year (until
the heifer enters the herd as breeding
stock). More research is needed to uncover
and value these costs for bison. In this
study, all bison not sold in the fall are con-
sidered retained. Consequently, interest on
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retained livestock in Tables 2 and 5 may be
higher than expected.

The budget assumes an established herd in
which most of the breeding stock is ranch
raised. Some heifers and most bulls are pur-
chased to enhance genetic diversity. Costs
for these animals are listed in Table 5.

Machinery and equipment

The machinery and equipment compli-
ment for this enterprise was assumed to be
optimal for the number of bison produced.
That is, all equipment is fully utilized by
the enterprise. New machinery costs were
used in the budget, as this provides a con-
servative estimate of ownership and capital
costs. Most producers already own at least
some equipment, and many do not pur-
chase new equipment. However, this
method allows a more complete look at
the full costs of ownership. Table 4 shows
a list of the equipment used in the budget.
Of particular concern is the cost of fencing
and handling equipment, which must be
suited for bison. A wide array of fencing
and handling equipment is available for bi-
son. A discussion of these can be found in
a variety of sources, both in print and on

various Web sites (SAF, 1999). Fencing
estimates run from $3,500 to $6,000 per
mile. A value of $4,500 per mile for 16
miles was used to represent the fencing in-
vestment in this study.

Handling facilities represent a significant
cost associated with a bison enterprise.
Recommendations for bison handling fa-
cilities typically call for chutes 6% to 7%
feet high and strong enough to withstand
the abuse of a bull bison weighing up-
wards of 2,000 pounds. Producers report-
ing on operations of this size provided cost
estimates from $10,000 to $40,000 for
these facilities. An estimated value of
$23,000 was used in this budget. This
value represents the average reported for
this size of operation. It is slightly higher
than the $C22,000 reported for a facility
in Canada (SAF, 1999).

Taxes, insurance, and overhead

Property taxes and insurance costs were
valued at 60 cents per hundred dollars of
assets. Real estate taxes were valued using
the productivity assumptions and the Wyo-
ming Department of Revenue’s Mapping
and Agricultural Manual to classity typical
castern Wyoming rangeland. An average
mill levy of four eastern Wyoming counties
of 65.7 mills was calculated to generate
taxes of $1,934 on rangeland.

A flat rate of $20,000 per year was chosen
for the overhead costs. This value repre-
sents professional services such as account-
ing, tax preparation, subscriptions, and
minimal legal fees.
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Summary

Recognizing there are a wide variety ot op-
tions available to bison producers in both
structure and herd size, this budget esti-
mates the costs and returns for a bison op-
eration of 100 breeding cows on the east-
ern plains of Wyoming. The budget pre-
sented shows gross receipts of
$191,248.02 or $1,912.48 per head. Op-
erating costs are $67,415.03 or $674.15
per head. Ownership costs are
$110,594.55 or $1,105.95 per head. Total
costs are $178,009.59 or $1,780.10 per
head. This leaves returns to risk and man-
agement, or net profit, of $13,238.43 or
$132.38 per head.

It should be noted that a large part of the
profitability of the bison enterprise shown
here is due to the prices currently being
received for breeding stock. Should there
be a dramatic decrease in prices, the enter-
prise would suffer significantly. To illus-
trate this point, the budget was re-evalu-
ated with the price for two-year-old heifers
reduced by 50 percent (from $366 per
hundred weight to $183 per hundred
weight). With that change in place, the re-
turns to risk and management (net profit
or loss) were —$40,146.57 or —-$401.48
per head. This represents a decrease of
$53,384.76 or $533.85 per head from
current prices and illustrates the sensitivity
of the enterprise to fluctuations in market
prices.
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Table 2. Enterprise budget, bison cow-calf.

Weight Units Total head Price/cost Total Value Your
units unit value cost/head  value
1. Gross receipts
Heifer calves 35 cwt 0 603 0.00 0.00
Yearling heifers 7.25 cwt 0 312 0.00 0.00
2-yr-old heifers 748 cwt 39 366 106,769.52 1,067.70
Cows 3-9 927 cwt 6 285 15,851.70 158.52
Cows >10 927 cwt 6 240  13,348.80 133.49
Bull calves 4 cwt 24 237  22,752.00 227.52
Yearling bulls 9.75 cwt 24 139 32,526.00 325.26
Total receipts $191,248.02 $1,912.48
2. Operating costs
Native hay ton 218 79 17,222.00 172.22
Protein cake 14% ton 11.24 160 1,798.40 17.98
Corn (whole-bulk) cwt 180 5.5 990.00 9.90
Mineral Ib. 4,000.00 0.22 880.00 8.80
Salt Ib. 3,185.04 0.06 191.10 191
Freight /trucking head 427 7 2,989.00 29.89
Advertising ad 13 50 650.00 6.50
Electricity kwh 7,000.00 0.05 350.00 3.50
Veterinary medicine $ 301.27 1 301.27 3.01
Machinery (fuel, lube, repair) $ 5,041.76 1 5,041.76 50.42
Vehicles (fuel, repair) $ 3,972.50 1 3,972.50 39.73
Equipment (repair) $ 975.14 1 975.14 9.75
Housing and improvements $ 2,005.90 1 2,005.90 20.06
Hired labor hour 2,496.00 7 17,472.00 174.72
Owner labor hour 1,248.00 7 8,736.00 87.36
Interest on operating capital $ 42,668.92 0.09 3,840.20 38.40
Total operating costs $67,415.03 $674.15
3. Income above operating costs $123,832.98 $1,238.33
4. Ownership costs
Buildings, improvements, and equipment
Capital recovery $ 16,159.09 161.59
Annual taxes and insurance $ 894.20 8.94
Purchased livestock
Capital recovery $ 1,465.72 14.66
Annual taxes and insurance $ e e
Retained livestock
Long-term interest $ 27.423.29 274.23
Machinery and vehicles
Capital recovery $ 13,613.66 136.14
Annual taxes and insurance $ 875.44 8.75
Land resources
Annual taxes $ 1,934.00 19.34
Long-term interest $ 28,229.15 282.29
Overhead $ 20,000.00  200.00
Total ownership costs $110,594.55 $1,105.95
5. Total costs $178,009.59 $1,780.10
6. Returns to capital, risk and management $13,238.43 $132.38
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Table 3: Monthly summary of returns and expenses.

Dec. Jan. Feb. Mar. Apr. May June July Aug. Sept. Oct. Nov. Value
1. Production:
Heifer calves 0
Yearling heifers 0
2 yr old heifers 106,770 106,770
Cows 3-9 15,852 15,852
Cows > 10 13,349 13,349
Bull calves 22,752 22,752
Yearling bulls 32,526 32,526
2 yr old bulls 0
Bulls >2 0
Total receipts $191,249 $191,249
2. Operating inputs:
Native hay 4,306 4,306 4,306 4,306 17,224
Protein cake 14% 416 416 416 416 134 1,798
Corn (whole-bulk) 495 495 990
Mineral 110 110 110 110 110 110 110 110 880
Salt 16 16 16 16 16 16 16 16 16 16 16 16 192
Freight/trucking 2.989 2.989
Advertising 50 50 50 50 50 50 50 50 50 50 50 100 650
Electricity 40 40 40 40 30 20 20 20 20 20 30 30 350
Veterinary medicine 301 301
Machinery (fuel, lube, repair) 422 420 420 420 420 420 420 420 420 420 420 420 5,042
Vehicles (fuel and repair) 332 331 331 331 331 331 331 331 331 331 331 331 3,973
Equipment (repair) 82 81 81 81 81 81 81 81 81 81 81 81 973
Housing, improvements (repair) 168 167 167 167 167 167 167 167 167 167 167 167 2,005
Taxes and insurance* 2,137 1567 3704
Hired labor 1456 1456 1456 1456 1456 1456 1456 1456 1,456 1456 1,456 1,456 17,472
Total costs $7,398 $9530 $7,393 $7,393 $2,661 $3,036 $4603 $2,541 $2541 $2,651 $2,795 $6,001 $58,543
Net returns -$7,398 -$9,625 -$7,393 -$7,393 -$2,661 -$3,036 -$4,394 -$2541 -$2541 -$2,651 -$2,795 $1857248 $132,706
*Includes property and real estate taxes
Table 4: Monthly feed requirements.
Feed Units Dec. Jan. Feb. Mar. Apr. May June July Aug. Sept. Oct. Nov.
Rangeland AUM 0 0 0 0 260 260 260 260 260 260 260 260
Native hay ton 55 55 55 55 0 0 0 0 0 0 0 0
Protein cake 14% ton 3 3 3 3 0 0 0 0 0 0 1 0
Corn (whole-bulk) cwt 0 0 0 0 0 90 90 0 0 0 0 0
Mineral 1b 500 500 500 500 500 0 0 0 0 500 500 500
Salt 1b. 265 265 265 265 265 265 265 265 265 265 265 265

10
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Table 5: Investment summary.

Purchase Salvage/cull  Livestock Useful Capital' Annual taxes Long -term Total
price value share life recovery and insurance interest ownership
Buildings, improvements and equipment
Shop (40x60) $20,000.00 $2,000.00 100 30 $1,888.35 $114.40  ------- $2,002.75
Fencing $72,000.00 $7,200.00 100 25 $7,093.89 $411.84  ---e-- $7,505.73
Corral/handling (7ft) $23,000.00 $2,300.00 100 30 $2,171.60 $131.56 ------- $2,303.16
Water developments $15,000.00 $1,500.00 100 30 $1,416.26 $85.80  ------- $1,502.06
Gooseneck trailer $5,000.00 $1,000.00 100 10 $703.94 $31.20  ------- $735.14
Squeeze chute $1,950.00 $390.00 100 10 $274.54 $1217 e $286.71
Vet equipment $650.00 $65.00 100 10 $95.84 $3.72 oo $99.56
Mobil feeders $5,000.00 $500.00 100 15 $593.80 $28.60 - $622.40
Post hole auger $750.00 $75.00 100 10 $110.59 $429 - $114.88
Rear blade $1,100.00 $110.00 100 10 $162.19 $6.29 - $168.48
Shop equipment $2,500.00 $250.00 100 10 $368.62 $14.30 - $382.92
Granary (300bu) $500.00 $100.00 100 10 $70.39 $3.12 e $73.51
6-feed bunks $1,400.00 $140.00 100 10 $206.43 $8.01 - $214.44
Grain grinder $6,800.00 $680.00 100 10 $1,002.65 $38.90  ------- $1,041.55
Total $155,650.00 $16,310.00 $16,159.09 $894.20 $17,053.29
Purchased livestock
Yearling bull $2,714.00 $272.00 100 6 $564.12 - e $564.12
Yearling heifer $6,786.00 $678.00 100 12 $901.60 ------- eeeee- $901.60
Total $9,500.00 $950.00 $1,465.72 $1,465.72
Retained livestock
Heifer calves $113,940.00 $11,394.00 100 e e $5,483.36  $5,483.36°
Yearling heifers $119,886.00  $11,978.00 100 e e $5,769.05 $5,769.05
2-yr-old heifers $30,085.00 $3,014.00 100 e e $1,448.08 $1,448.08
Cows 3t0 9 $195,504.30  $19,536.00 100 e s $9,408.01 $9,408.01
Cows > 10 $55,620.00 $5,550.00 100 e e $2,676.19 $2,676.19
Bull calves $26,544.00 $2,660.00 100 e e $1,277.68 $1,277.68
Yearling bulls $2,710.50 $272.00 100 eeeeee- e $130.48 $130.48
2-year-old bulls $0.00 $0.00 100 e e $0.00 $0.00
Bulls > 2 $25,568.40 $2,556.00 100 eeeeeee eeeeee- $1,230.44 $1,230.44
Total $569,858.20  $56,960.00 $27,42329  $27,423.29
Machinery and vehicles
Tractor loader $35,600.00 $7,100.00 100 30 $3,334.05 $222.04 - $3,556.09
Tractor - 80hp $30,000.00 $6,000.00 100 30 $2,809.46 $187.20  ------- $2,996.66
Pickup 4x4 3/4 ton $27,000.00 $5,400.00 100 6 $5,251.73 $340.20  ------- $5,591.93
4 wheeler nrl $5,000.00 $1,000.00 100 5 $1,109.21 $63.00  ------- $1,172.21
4 wheeler nr2 $5,000.00 $1,000.00 100 5 $1,109.21 $63.00 $1,172.21
Total $102,600.00 $20,500.00 $13,613.66 $875.44 $14,489.10
Land resources
Rangeland $470,486.00 100  eeeee- $1,934.00 $28,229.15  $30,163.15
Total $470,486.00 $1,934.00  $28,229.15 $30,163.15

' Annual capital recovery is the method of calculating depreciation and interest recommended by the National Task Force on
Commodity Costs and Returns.
? Interest on average investment.
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From: Scott Heidebrink

To: Darrington, Thomas C

Subject: [EXTERNAL] APR Modified Fences

Date: Thursday, September 20, 2018 3:28:55 PM
Attachments: Modified BLM Border Fence Sept 2018.pdf
Importance: High

Tom,

The maps show the areas that we have modified fence that is adjacent to BLM land on either side. Modified fences are present
in the gaps between pink lines but are not shown because they are adjacent to deeded lands on both sides. If you have any
questions feel free to call or email.

Thanks,

Scott

Scott Heidebrink

Bison Management Specialist
American Prairie Reserve
Mobile (406) 589-6220

(-]

Join Us:
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mailto:scott@americanprairie.org
mailto:tdarrington@blm.gov
http://www.americanprairie.org/
http://www.americanprairie.org/
http://www.facebook.com/americanprairie
https://www.instagram.com/americanprairie/
http://www.twitter.com/americanprairie
https://www.youtube.com/user/americanprairie

Ko f 3 Modified (to electric) fence
” R R that borders BLM

79,

1 APR Bison Pastures

Land Ownership
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} Management
US Fish and Wildlife
- Service
Modified
BLM
Fence
- Allotment (miles)
Box Elder 174
Telegraph
Creek 19.2
Flat Creek 20.0
Whiterock
Coulee 18.6
East Dry Fork &
French Coulee [4.2
Upper First
Coulee 17
I Total 811
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Land Ownership

[ APR Deeded
Montana State Trust Lands
US Bureau of Land

Management
US Fish and Wildlife
- Service
Modified
BLM
Fence
Allotment (miles)
Box Elder 17.4
Telegraph
Creek 19.2
Flat Creek 20.0
Whiterock
Coulee 18.6
East Dry Fork &
French Coulee |4.2
Upper First
Coulee 17
Total 811

Sources: Esri, HERE, Garmin, Intermap, increment P Corp., GEBCO, USGS, FAO, NPS, NRCAN, GeoBase, IG
(Hong Kong), swisstopo,

METI, Esri China
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KAREN BUDD-FALEN'!
FRANKLIN J. FALEN 2

300 EAST 18™ STREET ¢ POST OFFICE BOX 346
CHEYENNE, WYOMING 82003-0346
TELEPHONE: 307/632-5105

BRANDON L. JENSEN 3
TELEFAX: 307/637-3891
* ALSO LICENSED IN ID & NM WWW.BUDDFALEN.COM
2 ALSO LICENSED IN NE, SD & ND
3 ALSO LICENSED IN CO & NM
August 5, 2021

CERTIFIED MAIL NO.

RETURN RECEIPT REQUESTED

70160910000195123117

Bureau of Land Management

Malta Field Office

FOIA Officer

501 South 2" St East

Malta, MT 59538

BLM MT Malta FO@blm.gov

Re: Freedom of Information Act Request

Dear Sirs:

TERESA L. SLATTERY 4
CONNER G. NICKLAS 5
KATHERINE E. MERCK 6
4 ALSO LICENSED IN IL & TX

5ALSO LICENSED IN CO & MT
6ALSO LICENSED IN ID & MT

Pursuant to the Freedom of Information Act (“FOIA™), 5 U.S.C. § 552, on
behalf of the Phillip County Livestock Association, this letter requests that you
mail to my office the following information:

A copy of all grazing applications submitted by the American Prairie
Reserve pursuant to 43 CFR 4130.1 et seq. which are being evaluated in the
American Prairie Reserve Bison Change of Use Environmental Assessment
dated June 2021 and identified as DOI-BLM-L010-2018-0007-EA. This
includes all grazing applications under consideration as part of the DOI-
BLM-L010-2018-0007-EA for the following allotments: East Dry Fork
(Pastures 1 and 3), French Coulee, Garey Coulee, Box Elder, Telegraph
Creek, Flat Creek, and Whiterock Coulee.
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This information should not be subject to the Freedom of Information Act
exemptions and access to the requested documents should be granted within twenty
(20) working days.

I also request that if you determine that some of the information requested is
exempt from FOIA, that this information be identified by document, along with the
statutory basis for your claim and your reasons for not exercising your discretion to
release this information. FOIA also provides that if only portions of the file are
exempt from release, the remainder of the file must be released. Therefore, I
request that I be provided with all non-exempt portions that can reasonably be
segregated.

If there is any problem in providing this information, please let me know so
that further arrangements can be made. I can be reached at the phone number
above or via email at teresa@buddfalen.com. In addition, please contact me if the
estimated cost of responding to this request for information exceeds one hundred
dollars ($100.00).

Thank you for your cooperation.

Sincerely,

Budd-Falen Caw Offices, LLC
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2022 apr test results

Positive |Tested [% Positive

Bluetongue 23 121 19.0%
Anaplasmosis 33 121 27.3%
Parainfluenza 3 72 121 59.5%
EHD 17 30 56.7%
Bovine Herpesvirus -1 3 120 2.5%
SN

Lepto

Canicola 0 121 0.0%
hardjo 0 121 0.0%
ictero 6 121 5.0%
grippo 8 121 6.6%
pomona 13 121 10.7%
autumnails 27 121 22.3%
bratisalva 31 121 25.6%
Lepto total 85 121 70.2%
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THE VISION

Established in 2001, American Prairie represents a
bold effort to create the largest wildlife reserve in
the lower 48. By linking together more than three
million acres of private and public land, American
Prairie will conserve a significant portion of the
iconic landscape that once dominated central
North America — Montana’s legendary Northern
Great Plains.

Herds of elk, deer, pronghorn, and bison once
roamed these grasslands in great numbers. When
complete, American Prairie will provide critical
habitat for a variety of species, offering visitors the
opportunity to experience nature and wildlife as

it existed when Lewis and Clark first explored the
region and as Indigenous Peoples experienced it
for thousands of years.

MARCH

Sharp-tailed & Sage Grouse Lek
< >

WHY HERE AND WHY NOW

Temperate grasslands are the least protected biome
on Earth, with only four places left in the world that
are viable options for landscape-scale conservation.
One of those places is the Northern Great Plains, a
landscape that shaped America’s history.

With an estimated two-thirds of the nation’s mixed-
and short-grass prairies already lost to development,
surviving grasslands have the potential for incredible
biodiversity and discovery. Much of the native prairie
and its wildlife has disappeared over time, but the
good stewardship of the landowners in the American
Prairie area has resulted in a special place that is
largely unplowed and intact. As land-use patterns
shift in the region, now is the time to secure the future
of the prairie and restore a seamless ecosystem
renowned for its wildlife.

PRAIRIE & WILDLIFE TIMELINE

APRIL MAY

JUNE JULY AUGUST

Pronghorn Fawns Born

-

< -
. Bison Rut
Bison Calves Born A — 5
Prairie Wildflowers Bloom
BN >
Bird Migration )
> Burrowing Owl Young
S Do

.and Bird Breeding

< s B T U N S 5

SEPTEMBER

Elk Rut

OCTOBER

NOVEMBER

Bird Migration

VISITOR ACTIVITIES

Stunning vistas and unique topography provide an
impressive backdrop for recreation. American Prairie has a
truly rugged quality and a sense of uninterrupted nature.
Discover the power of dark skies, and remote, unbroken
land. Each visit offers something new whether you are on foot,
wheels, or horseback.

" HITTING THE TRAIL

[q Explore the vastness of the landscape, smell the
sage, and listen to birds call. Enjoy hiking, biking, and
horseback riding on two-track roads.

o DRIVING TOURS
CILl [N addition to the county roads and two-tracks that

cross American Prairie lands, roads 201, 321, and 844 in
the Charles M. Russell National Wildlife Refuge (CMR) are
suggested for driving tours. Many roads in the region are
not signed; a GPS or GPS phone app with preloaded maps
is highly recommended. See the back of this map for a QR
code to a free digital GPS version of this map.

WILDLIFE AND BISON VIEWING

Observe prairie dog behavior or keep an eye out
for the many species of migrating birds traveling through
American Prairie land. Spot elk, bison, and pronghorn, and
look for hawks and eagles overhead.

ﬁ PHOTOGRAPHY
From spectacular sunsets and the dazzling night

sky to unique wildlife behavior and beautiful blooming
flowers, the prairie offers vast opportunities for amateur or
professional photographers.

HUNTING
Tens of thousands of acres owned by American

Prairie are available for hunting via Montana Fish, Wildlife
and Park’s Block Management program. Access is also
available to adjacent and landlocked public land. Check
americanprairie.org/hunting for the most up-to-date hunting
information.

ﬁ CAMPING
Several public facilities are available including

tent camping, huts with kitchens and bunks, RV spaces with
full hookups, sleeping cabins, and shower facilities. See
the reverse side of the map for locations. Make reservations
online at americanprairie.org/visit. Dispersed tent camping is
also permitted on American Prairie land. See americanprairie.
org/camping-on-public-lands for guidelines.

@ﬁé) BIKING
Bikers will find a great variety of riding on the

American Prairie property. There are innumerable two-tracks
to explore on day trips, as well as potential to create multi-day
bikepacking routes through American Prairie, state, and federal
lands. E-bikes are allowed on motorized travel routes. Bring a
full repair kit and bike pump.

E NATIONAL DISCOVERY CENTER

Visit the National Discovery Center at 302 W Main
Street in Lewistown on your way to the prairie. The Center
features interactive exhibits about the prairie ecosystem,
community meeting spaces, and a film theater. Check
americanprairie.org/national-discovery-center for hours and
more information.

SAFETY AND WELL-BEING

American Prairie is situated in a remote location where
services (including cell phone coverage) are extremely
limited. Be prepared to self-rescue and remember that
American Prairie is not responsible for any damage or

harm done to your vehicle, belongings, or person while
you are on American Prairie property.

GEAR

Visitors should prepare for a range of weather conditions.
We recommend layering clothing and wearing sturdy
shoes. We also recommend bringing a wind and rainproof
jacket, a sun hat, water (see below), food, binoculars, a
camera, a first aid kit, a flashlight or headlamp, sunscreen,
and bug spray. Many roads in the region are not signed;
a GPS or GPS phone app with preloaded maps is highly
recommended. See the back of this map for a QR code to a
free digital GPS version of this map.

WATER

Bring enough drinking water for the duration of your stay
plus extra just in case. There is no potable water available
on American Prairie property at this time, unless where
specified in association with camping.

VEHICLE

Visit in a reliable four-wheel-drive vehicle with at least

8 inches of clearance and a full tank of gas. (See the
opposite side of the map for recommendations on where
to fill up before getting to American Prairie property). Roads
are primarily dirt and gravel, and often are unmaintained.
Check the forecast and avoid driving in wet conditions.
Heavy rains mix with bentonite clay found in the soil to
produce a very slippery and sticky driving surface, also
known as “gumbo.” Many roads become impassable
when wet. Check your spare prior to your visit, pack

a patch kit and pressure gauge, and do not drive off
designated roads. Visit americanprairie.org/road-and-
weather-conditions for more information.

FIRE

Dry conditions, strong winds, and low humidity create
potential for grass fires, regardless of season. Wildfires

can start from a campfire outside a designated fire ring, a
cigarette that has not been properly extinguished, a vehicle
undercarriage, or lightning strikes. Check americanprairie.
org/road-and-weather-conditions for the most up-to-date
fire conditions on American Prairie land.

WILDLIFE & LIVESTOCK

Do not approach any animals, including bison,

and always view from a safe distance (100 yards).
When hiking, be aware of your surroundings and pay
special attention to the ground to avoid contact with
rattlesnakes (the only venomous snake in the region).
American Prairie includes occupied bear habitat and
we encourage all visitors to be bear-aware. American
Prairie includes active ranching operations; do not
approach livestock and leave all fence gates as you
find them.
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BEFORE THE PHILLIPS CONSERVATION DISTRICT
BOARD OF ADJUSTMENT

IN THE MATTER OF American Prairie SETTLEMENT AGREEMENT
Reserve’s Petition for Variance from Phillips
Conservation District Ordinance 2016-1

This Settlement Agreement is entered into by and between Petitioner American Prairie
Reserve, Respondent Phillips Conservation District (“Conservation District”), and Intervenors
South Phillips County Co-operative State Grazing District and Phillips County Livestock
Association (“Intervenors”) (collectively, “the Parties”) concerning American Prairie Reserve’s
petition for a variance in this proceeding.

WHEREAS the Phillips Conservation District in June 2016 enacted “An Ordinance for
the Protection of Soil and Water from All Bison/Buffalo Grazing in Phillips Conservation
District” (“the Ordinance”);

WHEREAS Section 7(1)(b) of the Ordinance provides that “All bison/buffalo must be
tested and certified, by a state veterinarian to be disease free.”;

WHEREAS Section 7(1)(e) of the Ordinance provides that “Bison/buffalo must be
branded, tattooed, tagged or otherwise identified to track its health status.”;

WHEREAS the American Prairie Reserve on October 28, 2016 submitted a petition for a
variance from Sections 7(1)(b) and 7(1)(e) of the Ordinance;

WHEREAS the Montana Department of Natural Resources and Conservation convened a
Board of Adjustment and appointed a Hearing Examiner to address and resolve the American

Prairie Reserve’s variance petition;
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WHEREAS the Hearing Examiner on June 19, 2019 acknowledged intervention in the
Board of Adjustment proceeding by the South Phillips County Co-operative State Grazing
District and Phillips County Livestock Association;

WHEREAS the Hearing Examiner on February 10, 2020, issued a recommended decision
to the Board of Adjustment that it grant the American Prairie Reserve’s motion for summary
judgment in the variance proceeding and issue the variance requested by American Prairie
Reserve;

WHEREAS the Parties subsequently engaged in good-faith settlement negotiations in an
effort to reach a mutually acceptable negotiated resolution in this matter; and

WHEREAS the Parties have now reached a settlement agreement to fully resolve the
American Prairie Reserve’s variance petition that they wish to present for consideration,
approval, and entry of an appropriate order by the Hearing Examiner and Board of Adjustment;

NOW, THEREFORE, through their undersigned counsel, the Parties hereby agree and
stipulate as follows:

1. Disease Identification and Management Plan — The American Prairie Reserve

will, on an annual basis, consult with a Montana licensed veterinarian to develop or update a
written disease identification and management plan based on prior test results and herd
observations. As part of the plan, if an occurrence of disease is detected, as defined in paragraph
2.b, the American Prairie Reserve will take responsive action as recommended by a licensed
veterinarian and/or directed by any state or federal regulatory agency with jurisdiction over the
American Prairie Reserve’s operations. The written disease identification and management plan
and the results of disease testing will be shared with the Conservation District and Intervenors as

described in paragraph 4, infra.
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2. Disease Testing and Tagging — The American Prairie Reserve agrees to conduct

disease testing of bison in its herd as follows:

a. During the five (5) years following the effective date of this agreement,
the American Prairie Reserve will conduct bison-handling operations at each of the properties
where it holds bison. During those operations, the American Prairie Reserve will conduct
disease testing on an aggregate total of 325 bison. Testing will be conducted for the following
diseases (“monitored diseases”):

Blue tongue

Bovine viral diarrhea (BVD) types 1 and 2

Parainfluenza-3 virus (PI3)

Brucellosis

Anaplasmosis

Johne’s disease

Infectious bovine rhinotracheitis (IBR)

Leptospirosis
Testing will also be conducted for epizootic hemorrhagic disease (EHD), provided that the
number of bison tested for EHD will be consistent with APR’s level of testing for this disease
during the five (5) years preceding this agreement. All test samples will be collected by a
Montana licensed veterinarian and submitted to the Montana State Diagnostic Lab for
evaluation. Testing will be stratified by herd, age, and gender and will focus on testing animals
that have never been tested or have not been tested in the last three (3) years. All tested animals
will be retained on American Prairie Reserve deeded and/or leased property pending review and
evaluation of test results and therefore will be capable of prompt relocation in the event of a test
result that necessitates such action. The American Prairie Reserve will invite representatives of

the Conservation District and Intervenors to attend and observe all testing events conducted

pursuant to this provision.
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b. If no occurrence of disease is detected by the conclusion of this initial
five-year testing effort described in paragraph 2.a, the American Prairie Reserve will conduct
disease testing for the monitored diseases on an aggregate total of 150 bison over the following
five years. “Occurrence of disease” shall mean infection with one of the monitored diseases. As
to brucellosis, infection will be established by a positive diagnosis based on laboratory testing as
determined by the Montana State Veterinarian’s office. For other monitored diseases, infection
will be established by both development of typical clinical signs as confirmed by a Montana-
licensed veterinarian and a confirmed laboratory test result as determined by the Montana State
Veterinarian’s office. If an occurrence of disease is detected during the duration of this
agreement, the resulting response, including any additional monitoring beyond the levels set
forth in this agreement, will be established by applicable regulatory authority (e.g., Montana
Department of Livestock) if a regulatory response is triggered, or otherwise pursuant to
recommendation by a Montana-licensed veterinarian retained by the American Prairie Reserve.
The American Prairie Reserve will invite representatives of the Conservation District and
Intervenors to attend and observe all testing events conducted pursuant to this provision.

c. The American Prairie Reserve will, on an ongoing basis for the duration of
this agreement, observe its bison herd for signs of disease two days per year with American
Prairie Reserve staff and a Montana licensed veterinarian present. If the veterinarian deems a
bison suspect of any monitored disease through observation, American Prairie Reserve staff will
immobilize the bison and the veterinarian will collect samples for testing. All samples will be
submitted to the Montana State Diagnostic Lab for evaluation. Immobilization is contingent on
acceptable environmental conditions and impacts on animal health. Observation dates will be

determined by the availability of American Prairie Reserve staff and the veterinarian. The
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American Prairie Reserve will invite representatives of the Conservation District and Intervenors
to attend and observe all activities conducted pursuant to this provision.

d. With respect to bison that escape from American Prairie Reserve deeded
and/or leased property and, in the judgment of responsible American Prairie Reserve staff, must
be chemically immobilized to be returned to American Prairie Reserve deeded and/or leased
property, the American Prairie Reserve will, on an ongoing basis for the duration of this
agreement, test such bison for monitored diseases, provided that a Montana licensed veterinarian
is available to collect testing samples. In addition, if the escaped bison are off of American
Prairie Reserve deeded and/or leased property for more than 24 hours and observed to be in close
contact with other livestock (in the same confined area or within 200 feet), at least one of the
bison will be captured or chemically immobilized and a sample will be collected for testing for
monitored diseases, provided that a Montana licensed veterinarian is available to collect testing
samples. All samples will be submitted to the Montana State Diagnostic Lab for evaluation. The
results of any testing conducted on escaped bison will be shared with the Conservation District,
Intervenors, and the landowner(s) whose deeded or leased property was occupied by any such
escaped bison.

€. All bison that are tested or otherwise handled by the American Prairie
Reserve pursuant to this agreement or for any other reason as part of the American Prairie
Reserve’s ongoing operations will, on an ongoing basis for the duration of this agreement, be
individually identified and tagged.

3. Vaccination — The American Prairie Reserve will, on an ongoing basis for the
duration of this agreement, vaccinate for brucellosis any pre-yearling heifers that are imported to

the American Prairie Reserve’s herd.
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4. Information Sharing — The American Prairie Reserve will, on an annual basis for

the duration of this agreement, share information with the Phillips Conservation District as
follows:

a. The American Prairie Reserve will coordinate with the Conservation
District and Intervenors to jointly schedule a meeting at which representatives of the American
Prairie Reserve will provide an update on American Prairie Reserve operations, including
sharing the American Prairie Reserve’s disease identification and management plan and/or any
updates to that plan; all disease testing results from that year; current bison ear tag and/or other
identification data; any fence maintenance or construction on American Prairie Reserve property;
and any imports or exports of bison to or from the American Prairie Reserve’s herd.

b. The American Prairie Reserve will provide the Conservation District and
Intervenors with a written report of any bison escapes from its property, including the location
and details of any such escape; any remedial measures undertaken; and the results of any disease
testing conducted at any time on escaped animals. During the annual meeting provided for in
Section 4.a, supra, the American Prairie Reserve will discuss with representatives of the
Conservation District and Intervenors any escape incidents and any proposals for additional
remedial or preventive measures.

c. The American Prairie Reserve will invite representatives of the
Conservation District and Intervenors on a tour of the American Prairie Reserve’s year-round
bison grazing pastures, which will include observation of range conditions and discussion of any
concerns regarding range conditions in American Prairie Reserve’s bison grazing pastures.

5. Joint Proposal for Variance Order — The Parties will submit a joint proposal to the

Board of Adjustment for entry of an order pursuant to Mont. Code Ann. § 76-15-725 and Section
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13 of Phillips County Ordinance 2016-1 granting to the American Prairie Reserve a variance
from sections 7(1)(b) and 7(1)(e) of the Ordinance on the terms set forth in this agreement. This
joint proposal will include stipulated findings as to the requirements for entry of a variance order
set out in Mont. Code Ann. § 76-15-725 and section 13 of the Ordinance. Further, the joint
proposal will provide that the terms of the Parties’ settlement agreement, as embodied in the
proposed variance order, will be enforceable pursuant to sections 8 through 11 of Ordinance
2016-1 and Mont. Code Ann. § 76-15-709. The stipulated findings are limited to this variance
proceeding. By stipulating to these findings no party waives any future claim or argument as to
the Ordinance except as specified in this settlement agreement.

6. Duration — The Parties agree that, except as provided in paragraph 12, infra, this
agreement and the stipulations thereto shall be in effect for a term of ten (10) years.

7. Future Conduct — After the effective date of this agreement and for the duration of

this agreement, the American Prairie Reserve agrees to forego any further challenge to sections
7(1)(b) and 7(1)(e) of the Ordinance. After the effective date of this agreement and for the
duration of this agreement, the Conservation District and Intervenors agree to forego any further
proposals or attempts to enact land use regulations imposing animal disease-testing or
identification requirements that are inconsistent with the terms of this settlement agreement.

8. Changed Circumstances — If there is a change in the circumstances upon which

this agreement is based, the Parties will meet and attempt to negotiate in good faith an
amendment to the foregoing agreed terms.

9. Entire Agreement — This Settlement Agreement contains all of the agreement

between the Parties, and is intended to be the final and sole agreement between them. The

Parties agree that any prior or contemporaneous representations or understanding not explicitly
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contained in this written agreement, whether written or oral, are of no further legal or equitable
force or effect.

10.  Authorization to Act — The undersigned representatives of each party certify that

they are fully authorized by the party they represent to enter into the terms of this agreement and
do hereby agree to its terms.

11. Choice of Law — The laws of the State of Montana shall govern the interpretation
of this agreement.

12.  Effective Date — The effective date of this agreement shall be the date upon which
the Board of Adjustment issues an order granting to the American Prairie Reserve a variance
from sections 7(1)(b) and 7(1)(e) of the Ordinance on the terms set forth in this agreement. If,
for any reason, the Board of Adjustment rejects or otherwise fails to grant to the American
Prairie Reserve a variance from sections 7(1)(b) and 7(1)(e) of the Ordinance on the terms set
forth in this agreement, or if such variance is invalidated or otherwise terminated for any reason,
then this agreement will become null and void and the American Prairie Reserve may resume

efforts to advance its petition for variance in this proceeding.

Dated: December 11, 2020

Timothy J. Preso
Counsel for American Prairie Reserve

Dated: December 11, 2020

Caitlin Overland
Counsel for Phillips Conservation District

Dated: December 11, 2020

Jack G. Connors
Counsel for South Phillips County Co-operative State Grazing
District and Phillips County Livestock Association
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1; John Fahlgren, after being first duly sworn do affirm and state as follows:

I, John Fahlgren, am over the age of 18 years and have personal knowledge of the facts
contained herein.

My address is: 501 Court Square #1 Glasgow, MT, 59230. I am a duly elected member
of the Valley County Board of County Commissioners of Valley County Montana.
Valley County is situated in North East Montana; it is home to 7,500 people, many of
whom reside in the county seat of Glasgow.

The American Prairie Reserve (APR) owns and controls almost 150,000 acres of land in
Valley County.

The APR’s removal of this land from production agriculture is greatly concerning to the
County.

Ranches like the Timber Creek Ranch (Page-Whitham Ranch) that APR purchased in the
southwest part of Valley County are crucial to our local economy and the sustainability of
our small towns, including Glasgow, Hinsdale, and Fort Peck. -

Agriculture has long been the primary industry in Valley County, and it is what a great
deal of our community members rely upon to make a living — both those who are directly
involved in production agriculture and those who work in the businesses that support
agriculture. An estimated 62,000 cattle were raised in the county in 2019, generating an
sales of over $30 million. Sale of crops in the county totaled 67 million in 2018 (Valley
County Growth Policy 2021).

Taking a ranch such as the Timber Creek Ranch out of production hurts the small

businesses, schools, and sense of community here in Valley County.
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I, Ross Butcher, after being first duly swormn do affirm and state as follows:

1. I, Ross Butcher, am over the age of 18 years and have personal knowledge of the facts
contained herein.

2. My address is: 712 W. Main St., Lewistown, MT 59457.

3. I am a duly elected member of the Fergus County Board of County Commissioners of
Fergus County Montana.

4, Fergus County is situated in the center of Montana and is home to 11,500 people; it is
also the location of part of the Upper Missouri River Breaks National Monument and the
Upper Missouri National Wild and Scenic River.

5. The American Prairie Reserve (APR) owns and controls a large area of land in Fergus
County along both of these areas.

6. The APR’s potential removal of this land from production agriculture is greatly
conceming to the County.

7. Ranches like the PN Ranch that APR purchased in the northern part of Fergus County are
crucial to our local economy and the sustainability of our small towns, including
Lewistown, Denton, and Winifred.

8. Agriculture has long been the primary industry in Fergus County and it is what a great
deal of our community members rely upon to make a living — both those who are directly
involved in production agriculture and those who work in the businesses that support
agriculture.

9. Taking a ranch such as the PN out of production hurts the small businesses, schools, and

sense of community here in Fergus County.
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10.

11.

12.

13.

14.

APR may believe that the lands it manages will draw tourists to the area, but so far, our
communities have seen little to no benefit from this.

Even if tourism increases as a result of APR’s efforts, this still threatens to greatly change
our communities in ways that are not always desirable,

Not only is APR changing our communities, but it has also failed to follow some of the

directives for utilizing state and federal lands in other counties and it is a concern APR
will do the same in our county.

These actions are of great concern to our county because these lands are cherished by ;
those who live here and they are important to the viability of our communities.

As elected representatives of the people of Fergus County, we represent the local public
interest of our citizens. We, as a commission believe it is in the public interest to grant a

stay m this case until the merits of the appeal can be heard.

AL THA e
Ross Butcher |
Fergus County Commissioner
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Bison Restoration Timeline

STAY INFORMED (HTTPS://WWW.AMERICANPRAIRIE.ORG/STAY-INFORMED)

PROGRESS TO DATE: BISON RESTORATION
American Prairie's growing and healthy bison herd is the result of a decade of dedication and hard work by
collaborators, scientists, veterinarians, donors, and staff. At a glance, here's how the herd has progressed:

Bison Import History

Year Number of Bison Source

2005 16 Wind Cave National Park, SD

2006 20 Wind Cave National Park, SD

2007 22 Wind Cave National Park, SD

2008 10 TNC Broken Kettle Grasslands Preserve, IA
2010 93 Elk Island National Park, Edmonton, Alberta
2012 72 Elk Island National Park, Edmonton, Alberta
2014 73 Elk Island National Park, Edmonton, Alberta

2005: First Bison Introduced to American Prairie
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On a cold and rainy night, not long past midnight on October 20, 2005, 16 bison stepped back onto the Montana
prairie after an absence of more than 120 years. APR and World Wildlife Fund staff watched as the bison began to
graze in their holding pasture, acclimating to their new home before being turned out onto American Prairie. Several
of these bison were pregnant cows. After much waiting, the American Prairie Reserve Manager was proud to report
the births of five baby bison on the prairie in April 2006.

2006-2009: A Growing Herd

From 2006 to 2009, the herd continued to grow with the addition of new arrivals from Wind Cave National Park and
The Nature Conservancy of South Dakota. Additional calves have been born on American Prairie each spring since
2006.

2012-2014

In early 2010, we greatly increased the size of our herd with the addition of 94 bison from Elk Island National Park in
Alberta, Canada. The ancestors of these bison originally came from Montana and were part of the Pablo herd, the
largest herd of bison left in North America in the early 1900s, after they were largely extirpated from the Great
Plains. The Pablo herd was privately owned until the Canadian government purchased the bison in 1907. The return
of these bison to Montana continues to be a historic homecoming — 71 additional bison calves were transferred
from Elk Island to American Prairie in early 2012 and another 73 calves were relocated in early 2014.

2012 Bison Transfer from Canada's Elk Island National Park to American Prairie

2015-2016

With rapid population growth of the herd, we knew we would quickly reach the carrying capacity of the Sun Prairie
unit and started the Environmental Assessment process to expand the bison herd onto the Bureau of Land
Management (BLM) allotments. The carrying capacity of Sun Prairie was reached in early 2016. While going
through the Environmental Assessment process with the BLM, we expanded the herd to the deeded portion of the
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Sun Prairie North unit in early 2076. In 2017 and 2018, we also expanded the herd onto the deeded portions of the
Dry Fork and White Rock units. During these expansions, a portion of the surplus bison were distributed to Tribal,
Agency and other conservation partners marking the first time that a large number of American Prairie bison were
able to be distributed to start new herds and improve the genetics of others.

2019-Present

American Prairie is continuing to work though the Environmental Assessment process with the Bureau of Land
Management and hopes to expand bison herds onto the public land allotments in the coming years. We are proud
to continue to distribute bison to tribal and conservation partners, and to exchange bison with nearby tribes

(/tribal-communities).

With an eye to the future, we are also reassessing and developing our long-term vision for bison expansion, genetic
diversification, and public benefit at American Prairie.

WHAT'S NEXT FOR BISON ON THE PRAIRIE?

The American Prairie bison herd is already ten years old! What does the future look like?

BISON ACROSS THE BORDER: YOUR QUESTIONS ANSWERED
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Find answers to common questions about American Prairie's transfer of bison from Canada's Elk Island
National Park.

7 GENERATIONS AND 130 YEARS LATER, A CIRCLE IS COMPLETE

The calves' journey to this area started 130 years ago. In 1873, Samuel Walking Coyote brought six bison to
northwest Montana after a hunting trip on the east side of the state.

EXHIBIT 24-4



SUBSCRIBE
First Name Last Name
‘ Email Submit

Support American Prairie
(https://donate.americanprairie.
org/give/133746/#!/donation/checkout?
c_src=website&c_src2=SUPPORT-THE-
RESERVE-FOOTER)
Why Create American Prairie? (/why-apr)
Where is American Prairie? (/how-to-get-

here)

Mailing Address
American Prairie
PO. Box 908
Bozeman, MT 59771

Phone: (406) 585-4600

mail@americanprairie.org
(mailto:mail@americanprairie.org)
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(https://www.facebook.com/americanprairie)

_(https://twitter.com/AmericanPrairie)

(https:/www.youtube.com/user/americanprairie)

(https://www.instagram.com/americanprairie/)
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) “ 4873 DS-434
AGREEMENT (LEASE) NO. (Rev. 2/12)

AGRICULTURAL & GRAZING LEASE OF STATE LANDS

This lease is entered into by the State of Montana, Board of Land Commissioners and Department of Natural Resources & Conservation (Department)
as lessor, and the person herein named, as the lessee.

Date this lease {akes effect: March 01,2015 | Customer# 141488

AMERICAN PRAIRIE FOUNDATION

Name of Lessee:

PO BOX 908
Address or Box No.:
BOZEMAN MT 59771
City/State/Zip: i
Phillips '
Land Located in P County.
DESCRIPTION ' Sec. Twp. Rge. . Acres
ALL 36 23N 30E 640.00
Total number of leased acres, 640 more or less belonging to Common Schools Grant.
Grazing Acres: 640 Agricultural Acres: ) Unsuitable Acres:
Other Acres 0 Hayiand Acres 0 CRPAcres 0O
Terms of Grazing Use and Rental Rate: Minimum
Terms of Agricultural Use and Rental Rate:  Minimum
Purpose for which the land is leased: GRAZING
Term of lease: 10 years : Date of expiration: February 28 2025
THIS LLEASE HAS A CARRYING CAPACITY OF ANIMAL UNIT MONTHS. THE LESSEE SHALL NOT EXCEED SUCH

75
CARRYING CAPACITY. THE ANNUAL GRAZING RENTAL IS BASED ON THIS.CARRYING CAPACITY,

The State of Montana, in consideration of the payment of rentals as specified in this lease and the mutual agreements contained in this lease hereby
leases the above-described lands to the lessee(s) named above.

The lessee(s) in consideration of the lease of the above-described lands and the mutual agreements contained in this lease hereby agrees to pay the
rentals as specified in the lease and to perform all the conditions as specified in this lease, the applicable rules and the applicable statutes.

The parties to this lease mutually agree to the following terms and conditions;

1. ALL GRAZING RENTALS ARE DUE BY MARCH 1 EACH YEAR AND FAILURE TO PAY BY APRIL 1 AUTOMATICALLY CANCELS THE
ENTIRE LEASE. A NOTICE OF RENTAL DUE OR ANY OTHER GORRESPONDENCE OR NOTICE FROM THE LESSOR WILL BE SENT TO
THE ABOVE ADDRESS ONLY, UNLESS A CHANGE OF ADDRESS IS REQUESTED IN WRITING, SIGNED BY THE LESSEE AND
RECORDED BY THE LESSOR. )

2. ALL AGRICULTURAL RENTALS ARE DUE ON NOVEMBER 15 OF THE YEAR IN WHICH CROPS OR HAY ARE HARVESTED. IF THE
RENTAL IS NOT PAID BY DECEMBER 31 OF THE SAME YEAR, THE ENTIRE LEASE IS CANCELED.

3. CONVERSION OF CLASSIFIED GRAZING LANDS TO CROPLAND WITHOUT PRICR APPROVAL AS REQUIRED BY LAW SUBJECTS THIS
ENTIRE LEASE TO CANCELLATION.

4. SUBLEASING (allowing any other person and/or their livestock to utilize the State land) WITHOUT FILING A FORM AND RECEIVING
APPROVAL FROM THE DEPARTMENT MAY SUBJECT THE LEASE TO CANCELLATION. SUBLEASING ON TERMS LESS ADVANTAGEOUS
TO THE SUBLESSEE THAN THE TERMS GIVEN BY THE STATE SHALL RESULT IN CANCELLATION.
(a) SUBLEASING FOR MORE THAN TWO YEARS WILL RESULT IN LOSS OF THE PREFERENCE RIGHT.
(b) SUBLEASING FOR MORE THAN THREE YEARS WILL RESULT IN THE LEASE BEING CANCELED. {The department's rules and appli-
cable statutes concerning subleasing and pasturing agreements should be consulted.)

5. REPORTS--Lessee is reguired to submit reports as requested by the Director, including seeding and production reports. Failure to submit such
reports May result in cancellation of the lease.

6. CULTIVATION=-In the case of lands leased for agricultural purposes, the lessee hereby agrees to seed and cullivate such land in a
husbandman-like manner and to strip famm if the land is subject to sail blowing. The lessee further agrees to keep the land clear of weeds and care
for it in accordance with approved farm methods as determined by the state. The state shall have the right to impose reasonable restrictions on all
state leases as are necessary to adequately protect the land, water, air or improvements in the area. Grain crops are to be delivered free of
charge to the nearest elevator to the credit of the state of Montana on or before the fifteenth of November of each year. Other crops, including
hay, are to be disposed of at the going market price unless otherwise directed. If a lessee decides to graze the stubble of harvested crops or
hayland or grazes unharvested crops for haylands, he must contact the Department regarding payment for such grazing in classified agricuttural
lands. The Department shall determine the number of animal unit months of grazing available on the land and shall bill the lessee or licensee for
the grazing use based on the minimum grazing rental established under Section 77-6-507, MCA or the competitive bid amount, whichever is
greater. Failure or refusal to pay said rental or to notify the department of such grazing may be cause for cancellation of the lease.
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7.

10.

11.

12

13.

14.

15.

16.

i ||‘ ‘

FEDERAL FARM PROGRAM COMPLIANCE--If a lessee or licensee has his lease or license canceled or terminated or for any reason is no

longer the lessee or licensee, then he shall no longer be entitled to any payment or benefits from any federal farm program. If such a lessee or
licensee does receive any such federal payment or benefit in connection with the state lease or license he shall be liable to the state for any
amounts recelved after he is no longer recognized as the lessee or licensee. The lessee or licensee of any state land shall comply with the
provisions of the federal farm program when applicable and shall indemnify the state against any loss occasioned by noncompliance with such
provisions, In addition to any rentals provided in the lease or license, the state shall receive the same share as it receives for crops of all payments
pursuant to any act or acfs of the congress of the United States in connection with state lands under lease or license and the crops thereof. The
state shall be entitled to such amounts annually for all leases based upon a cropshare, even if the lease states that the rental is based upon a
crop share/cash basis, whichever is greater. All such leases shall be considered crop share leases for the purpose of receiving the state's share of
the federal farm payments.

IMPROVEMENTS-The lessee may place a reasonable amount of improvements upon the lands under this lease upon approval of an
improvement pemmit by the Department. A report of proposed improvements, containing such information as the Director may request concerning
the cost of the improvements, their suitableness for the uses ordinarily made of the land, and their character whether fixed or movable, shall be
submitted to the Director before installation thereof on the premises. Failure to obtain approval prior to placement of the improvement may resulk
in such improvements not being recognized by the Department for purposes of reimbursement of such improvements. In addition, placing
improvements on state lands without receiving prior approval, may result in cancellation of the lease.

LIENS ON BUILDINGS AND CROPS--The state shall have a lien upon ali buildings, structures, fences and ali other improvements, whether
movable or not, and also upon all crops growing upon the land for any rentals due the Department.

COMPENSATION FOR IMPROVEMENTS—(a}lf the land under this lease is sold or.exchanged to a party other than the present lessee, or is
leased to another party while the present lessee owns improvements tawfully remaining thereon, on which the state has no lien for rentals or
penalties, as herein provided, and which he desires to self and dispose of, such purchaser or new lessee shall pay the former lessee the reason-
able value of such improvements. If any of the improvements consist of approved breaking {meaning the original plowing of the land) and one
year's crop has been raised on the land after the breaking thereof, the compensation for such breaking shall not exceed the sum of two dollars
and fifty cents ($2.50) per acre, and that in case two.or more crops have been raised on the land after the breaking thereof, the breaking shall not
be considered as an improvement to the land. In case the former lessee and the new lessee or purchaser are unable to agree on the reasonable
value of such improvements, such value shall be ascertained and fixed by three arbitrators, one of whom shall be appointed by the owner of the
improvements, one by the new lessee or purchaser and the third by the two arbitrators so appointed. The former lessee must initiate arbitration
within 60 days of notification from the Department that there is a new lessee or purchaser. Failure fo initiate this process within this time period
results in all improvements becoming property of the state. The reasonable compensation that such arbitrators may charge for their services shalf
be paid in equal sharés by the owner of the improvements and the purchaser or new lessee. The value of such improvements as ascertained and
fixed shall be binding upon both parties; provided, however, that if either party is dissatisfied with the valuation so fixed he may within ten (10}
days appeal from their decision to the Director who shall thereupon cause his agent to examine such improvements and whose decision shail be
final. The Director shall charge and collect the actual cost of such reexamination to the owner and new lessee or purchaser in such proportion as
in his judgment may be demanded.

(b} Upon the termination of a lease, the Department may grant a license to the former lessee to remove the mavable improvements from the land.
Upon authorization, the movable improvements must be removed within 60 days or they become the property of the state unless the department
for good cause grants additional time for the removal. The department shall charge the former lessee for the period of time that the improvements
remain on the land after the termination of the lease. : : )

(c) Summer fallowing (necessary cultivation done after the last crop grown) seeding, and growing crops on the land, which have not been
harvested prior to March 1 next succeeding the date of sale or at the ime of change of lessee, shall be considered as improvements. Their value
shall be determined in the same manner as other improvements and shall be taken over by the purchaser or new lessee and paid for by him as
other improvements.

ASSIGNMENT OF LEASE--If all rentals due have been paid and the terms of this lease have not been violated, the lease may be assigned on the
forms provided for that purpose by the Director, but no such assignment shall be binding on the state unless the assignment is filed with the -
Director, approved by him, and the appropriate assignment fees submitted for such assignment. An assignment which is signed by both parties
shall be conclusive proof that all payments for improvements have been paid to the assignor by the assignee. The leasehold interest herein may
only be transferred to any other party by a properly executed assignment which must be approved by the Director prior to such transfer becoming
effective. Until an assignment becomes effective, the Department wili consider the lessee listed above to be the lessee for all purposes. There
may be no consideration given for the assignment of a lease other than the value of the improvements, if any.

RENEWAL LEASE--If all rentals due under this lease have been paid, the lessee shall upon making proper application to the Director be entitled
to have this lease renewed at any time within thirty (30) days prior to its expiration for an additional period of not exceeding ten years; and if there
is no other applicant then offering to lease the land, the lease shall be issued at the minimum rental as determined under statutes then in effect. If
there are two or more persons desiring to lease the same tract, the former lessee shall have the preference right to the lease to the extent that he
may take the lease at the highest bid made by any other applicant. However, subleasing may cause loss of this renewal right. The department's
rules concerning subleasing should be consulted. The lessce desiring to renew the lease must make application to the Department prior to
January 28 of the year of expiration.. Failure fo do =6 will result in the lease becoming an unleased tract upon expiration, with the loss of the
preference right and subject to competitive bidding. e ‘ -

CANCELLATION OF LEASE BY THE STATE--The.Director shall have the power and authority in his discretion to cancel a lease for any of the
following causes: For fraud or misrepresentation, or for concealment of facts relating to its issue, which if known would have prevented its issue in
the form or to the party issued; for using the land for other purposes than those authorized by the lease, for overgrazing or any other misuse of the
state lands involved, and-for any other cause which in the judgement of the Director makes the cancellation of the lease necessary in order to do
justice to all parties concerned, and to protect the interest of the state. Such'cancellation shall niot entitle the lessee to any refund of rentals paid or
exemption from the payment of any rents, penalties or other compensation due the state. Lease cancellation for these causes is subject to appeal
as provided in Section 77-6-211, MCA. : :

LANDS MAY BE SOLD--The Board of Land Commissioners may in their discretion exchange the lands under this lease for otheér lands, offer the
lands under this lease for sale at any regular public sale of state lands held in the county where the land is situated upon the same terms and in
the-same manner as land not under lease, subject, however, to the rights of the lessee to compensation for impravements as herein provided; and
subject also to the provision that the new owner will not be given possession by the state prior to March 1 next succeeding the date of exchange
or sale unless the lease expires prior to that date, except through special agreement with the lessee.

RESERVATION-The state reserves all rights and interests to the land under this lease other than those specifically granted by this lease. These
reservations include but are not limited to the following:

(a) MINERAL AND TIMBER RESERVATION--All coal; oil, gas and other minerals and all deposits of stone, gravel, sand, gems, and other
nonminerals valuable for building, mining or other commercial purposes and all timber and trees are excepted from the operation of this lease.
The lessee shall not open any mine or quarry or work or'dig any of the minerals or nonminerals mentioned abave from any mine or any quarry, pit
or diggings situated on said land whether such mine, quarry, pit or diggings was open at the daie of this lease or not. The lessee shall not cut, sell,
remove, use or destroy any such timber dead or alive, or standing or fallen trees without the appropriate permit, license or lease.

{b) ADDITICNAL RESERVATIONS-The state reserves a right-of-way to the United States over the land above-described for ditches, canals,
tunnels, telephone and telegraph, and .power lines now constructed or o be constructed by the United States Government in furtherance of the
reclamation of arid lands: The state also reserves the right of granting rights-of-way on the above-described fand for other purposes. The state
also reserves to itself and its representatives and other lessees or permitices the right to enter upon the lands embraced by this lease for the
purpose of prospecting and exploring for minerals and for the purpose of mining, drilling for, developing and remaving such minerals and for
carrying on all operations related thereto and for any other management or administrative purposes; it also reserves to itself and its permittees the
right fo enter upon the said lands for the purpose of cutting and removing timber, wood and other forest products, and for removing gravel, sand,
building stone, and other nonminerals. The state reserves the right to grant licenses, permits or leases for any alternative uses on state lands.

NOXIOUS WEEDS AND PESTS—The lessee agiees, at his own expense and cost, to keep the land free from noxious weeds, and if noxious
weeds are present, then chemical application or other -appropriate weed control measures must occur in time to prevent seed-set according to
state law and to exterminate pests to the extent as required by the Department. In the event the land described in this lease shall be included in a
weed control and weed seed extermination district, the lessee shall be required to comply with the provisions of Section 77-8-114, MCA, which
provides as follows. "It shall be the duty of the Board in leasing any agricultural state land to provide in such lease, that the lessee of lands so

-leased lying within the boundaries of any noxious weed control and weed seed extermination district shall assume and pay all assessments and

taxes levied by the board of County Commissioners for such district on such state lands, and such assessments and tax levy shall be imposed on
such lessee as a personal property tax and shall be collected by the County Treasurer in the same manner as regular personal property taxes are
collected.” Failure to comply with this provision when directed to do so by the Department may result in cancellation of the entire lease:
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FIRE PREVENTION AND SUPPRESSION--The lessee assumes all responsibility for carrying on at his own cost and expense all fire prevention
and suppression work necessary or required to protect the forage, trees, buildings and structures on the land. The lessee is not responsible for the
suppression of or damages resulting from a fire caused by a general recreational user. except that he or she shall make reasonable efforts to
suppress the fire or report it to the proper firefighting authority or both, as circumstances dictate.

UNLAWFUL USE OF LANDS OR PREMISES--If any part of the lands or premises under this lease are used or allowed or permitted to be used
for any purpose contrary to the laws of this state or the United Stales. such unlawful use shall in the discretion of the Board of Land
Commissioners constitute sufficient reason for the cancellation of the lease. The lessee shall not utilize or allow to be utilized any state land under
the lease for purposes other than the purpose for which it is granted.

SURRENDER OF THE PREMISES UPON TERMINATION OF THE LEASE~The lessee shall upon the expiration, cancellation, or termination of
this lease peaceably yield up and surrender the possession of the land to the state of Montana or its agents or to subsequent lessees or grantees.

INCREASED RENTAL--If the Montana Legislature or the Board of Land Commissioners raises the rentals on state grazing or agriculturs lands
during the term of this lease, the lessee agrees to pay such increased rental for the years after such increase becomes effective. Also, the state
reserves the right to determine the grazing capacity of said lands annually or from time to fime as the Director in his discretion shall determine
necessary and increase or decrease the rental therson accordingly. In the event the Director should increase or decrease the carrying capacity of
said lands, the lessee agrees to pay an increased or decreased rental based upon the Director's determination, and to adjust livestock numbers
accordingly. :

INDEMNIFICATION--The lessee agrees to save harmless and indemnify the State of Montana for any losses to the state occasioned by the levy
of any penalties. fines, charges or assessments made against the above lands or crops grown upon the lands, by the U.3. Government because
of any violation of or noncompliance with, any federal farm program or other acts by the lessee.

LAWS AND RULES—The lessee agrees to comply with all applicable laws and rules in effect at the date of this lease, or which may, from time to
time, be adopted.

MULTIPLE-USE MANAGEMENT--Pursuant to the obligations impaosed by law, to administer state lands under a multiple-use management
concept, the state reserves the right to dispese of any and all interests in the above-described land, subject, however to such interests granted to
the lessee under the terms of this lease. The lessee may not close the [and under lease at any time to the public for general recreational use," as
defined in A.R.M. 36.25.145, without advanced written permission of the Department. Permission to close lands categorically closed under A.R.M.
36.25.150 is hereby granted and no further permission is required.

LEASE WITHDRAWAL--All or any portion of the land under lease may be withdrawn from this lease by the state. The lessee shall be entitled to
reasonable compensation for any improvements thereon. The lands may be withdrawn to promote the duties and responsibilities of the Board of
Land Commissioners.

SPECIAL CONDITIONS--

IN WITNESS WHEREQF, The State of Montana and the lessee have caused this lease to be executed in duplicate and the Director of the Department
of Natural Resources and Conservation, pursuant to the authority granted him by the State Board of Land Commissioners of the State of Montana, has

hereunto set his hand and affixed the seal of the said Board of Land Commissioners this day of . AER 2 2"]5 .20

’/ﬂ

ﬁm JOHN E. TUBBS
¢

LESSEE[SIGNATURE DIRECTOR, DEPT OF NATURAL RESOURCES & CONSERVATION

N Ly w&

by

ADDRESS OR BOX NO.

ﬁpzz‘ﬂwn M7 5977

CITY

gl 7EF 5209

STATE ZiP CODE

PHONE NUMBER
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AGREEMENT (LEASE) NO. __ 8124 (Rev. 2112)

AGRICULTURAL & GRAZING LEASE OF STATE LANDS

This lease is entered into by the State of Montana, Board of Land Commissioners and Department of Natural Resources & Conservation (Department)
as lessor, and the person herein named, as the lessee.

Date this lease takes effect: March 01, 2020 Customer # 141488

Name of Lessee: _AMERICAN PRAIRIE FOUNDATION

Address or Box No.: _ATTN: ACCOUNTING DEP PO BOX 908
City/State/Zip: BOZEMAN MT 58771
Land Located in Phillips County.
DESCRIPTION Sec. Twp. Rge. Acres
All 16 23N 31E 640.00

Total number of leased acres, 640 more or less belonging to Common Schools Grant.
Grazing Acres: 640 Agricuitural Acres: 0 Unsuitable Acres: 0

Other Acres 0 Hayland Acres 0 CRP Acres 0
Terms of Grazing Use and Rental Rate: Minimum

Terms of Agricultural Use and Rental Rate:  Minimum

Purpose for which the land is leased: GRAZING
Term of lease: 10 years Date of expiration: ~ February 28, 2030
THIS LEASE HAS A CARRYING CAPACITY OF 104 ANIMAL UNIT MONTHS. THE LESSEE SHALL NOT EXCEED SUCH

CARRYING CAPACITY. THE ANNUAL GRAZING RENTAL IS BASED ON THIS CARRYING CAPACITY.

The State of Montana, in consideration of the payment of rentals as specified in this lease and the mutual agreements contained in this lease hereby
leases the above-described lands to the lessee(s) named above.

The lessee(s) in consideration of the lease of the above-described fands and the mutual agreements contained in this lease hereby agrees to pay the
rentals as specified in the fease and to perform all the conditions as specified in this lease, the applicable rules and the applicabie statutes.

The parties to this iease mutually agree to the following terms and conditions:

1.

ALL GRAZING RENTALS ARE DUE BY MARCH 1 EACH YEAR AND FAILURE TO PAY BY APRIL 1 AUTOMATICALLY CANCELS THE
ENTIRE LEASE. A NOTICE OF RENTAL DUE OR ANY OTHER CORRESPONDENCE OR NOTICE FROM THE LESSOR WILL BE SENT TO
THE ABOVE ADDRESS ONLY, UNLESS A CHANGE OF ADDRESS IS REQUESTED IN WRITING, SIGNED BY THE LESSEE AND
RECORDED BY THE LESSOR.

ALL AGRICULTURAL RENTALS ARE DUE ON NOVEMBER 15 OF THE YEAR IN WHICH CROPS OR HAY ARE HARVESTED. IF THE
RENTAL IS NOT PAID BY DECEMBER 31 OF THE SAME YEAR, THE ENTIRE LLEASE IS CANCELED.

CONVERSION OF CLASSIFIED GRAZING LANDS TO CROPLAND WITHOUT PRIOR APPROVAL AS REQUIRED BY LAW SUBJECTS THIS
ENTIRE LEASE TO CANCELLATION.

SUBLEASING (allowing any other person and/or their livestock to utilize the State land) WITHOUT FILING A FORM AND RECEIVING
APPROVAL FROM THE DEPARTMENT MAY SUBJECT THE LEASE TO CANCELLATION. SUBLEASING ON TERMS LESS ADVANTAGEOUS
TO THE SUBLESSEE THAN THE TERMS GIVEN BY THE STATE SHALL RESULT IN CANCELLATION.

(a) SUBLEASING FOR MORE THAN TWO YEARS WILL RESULT IN LOSS OF THE PREFERENCE RIGHT.

(b) SUBLEASING FOR MORE THAN THREE YEARS WILL RESULT IN THE LEASE BEING CANCELED. (The department's rules and appli-
cable statutes concerning subleasing and pasturing agreements should be consulted.)

REPORTS--Lessee is required to submit reports as requested by the Director, including seeding and production reports. Failure to submit such
reports may result in cancellation of the lease.

CULTIVATION--In the case of lands leased for agricultural purposes, the lessee hereby agrees to seed and cultivate such land in a
husbandman-like manner and to strip farm if the land is subject to soil blowing. The lessee further agrees to keep the land clear of weeds and care
for it in accordance with approved farm methods as determined by the state. The state shall have the right to impose reasonable restrictions on all
state leases as are necessary to adequately protect the land, water, air or improvements in the area. Grain crops are to be delivered free of
charge to the nearest elevator to the credit of the state of Montana on or before the fifteenth of November of each year. Other crops, including
hay, are to be disposed of at the going market price unless otherwise directed. If a lessee decides to graze the stubble of harvested crops or
hayland or grazes unharvested crops for haylands, he must contact the Department regarding payment for such grazing in classified agricuitural
lands. The Department shall determine the number of animal unit months of grazing available on the land and shall bilt the lessee or licensee for
the grazing use based on the minimum grazing rental established under Section 77-6-507, MCA or the competitive bid amount, whichever is
greater. Failure or refusal to pay said rental or to notify the department of such grazing may be cause for cancellation of the lease.
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FEDERAL FARM PROGRAM COMPLIANCE--If a lessee or licensee has his lease or license canceled or terminated or for any reason is no
longer the lessee or licensee, then he shall no longer be entitled to any payment or benefits from any federal farm program. If such a lessee or
licensee does receive any such federal payment or benefit in connection with the state lease or license he shall be liable to the state for any
amounts received after he is no longer recognized as the lessee or licensee. The lessee or licensee of any state land shall comply with the
provisions of the federal farm program when applicable and shall indemnify the state against any loss occasioned by noncompliance with such
provisions. In addition to any rentals provided in the lease or license, the state shall receive the same share as it receives for crops of all payments
pursuant to any act or acts of the congress of the United States in connection with state lands under lease or license and the crops thereof. The
state shall be entitled to such amounts annually for all leases based upon a cropshare, even if the lease states that the rental is based upon a
crop share/cash basis, whichever is greater. All such leases shall be considered crop share leases for the purpose of receiving the state's share of
the federal farm payments.

IMPROVEMENTS--The lessee may place a reasonable amount of improvements upon the lands under this lease upon approval of an
improvement permit by the Department. A report of proposed improvements, containing such information as the Director may request concerning
the cost of the improvements, their suitableness for the uses ordinarily made of the land, and their character whether fixed or movable, shail be
submitted to the Director before installation thereof on the premises. Failure to obtain approval prior to placement of the improvement may result
in such improvements not being recognized by the Department for purposes of reimbursement of such improvements. In addition, placing
improvements on state lands without receiving prior approval, may result in cancellation of the lease.

LIENS ON BUILDINGS AND CROPS--The state shall have a lien upon all buildings, structures, fences and all other improvements, whether
movable or not, and also upon all crops growing upon the iand for any rentals due the Department.

COMPENSATION FOR IMPROVEMENTS--(a)If the land under this lease is sold or exchanged to a party other than the present lessee, or is
leased to another party while the present lessee owns improvements lawfully remaining thereon, on which the state has no lien for rentals or
penalties, as herein provided, and which he desires to sell and dispose of, such purchaser or new lessee shall pay the former lessee the reason-
able value of such improvements. If any of the improvements consist of approved breaking (meaning the original plowing of the land) and one
year's crop has been raised on the land after the breaking thereof, the compensation for such breaking shall not exceed the sum of two dollars
and fifty cents ($2.50) per acre, and that in case two or more crops have been raised on the land after the breaking thereof, the breaking shall not
be considered as an improvement to the land. In case the former lessee and the new lessee or purchaser are unable to agree on the reasonable
value of such improvements, such value shal! be ascertained and fixed by three arbitrators, one of whom shall be appointed by the owner of the
improvements, one by the new lessee or purchaser and the third by the two arbitrators so appointed. The former lessee must initiate arbitration
within 60 days of notification from the Department that there is a new lessee or purchaser. Failure to initiate this process within this time period
results in all improvements becoming property of the state. The reasonable compensation that such arbitrators may charge for their services shall
be paid in equal shares by the owner of the improvements and the purchaser or new lessee. The value of such improvements as ascertained and
fixed shall be binding upon both parties; provided, however, that if either party is dissatisfied with the valuation so fixed he may within ten (10)
days appeal from their decision to the Director who shalil thereupon cause his agent to examine such improvements and whose decision shall be
final. The Director shall charge and collect the actual cost of such reexamination to the owner and new lessee or purchaser in such proportion as
in his judgment may be demanded.

(b) Upon the termination of a lease, the Department may grant a license to the former lessee to remove the movable improvements from the land.
Upon authorization, the movable improvements must be removed within 60 days or they become the property of the state unless the department
for good cause grants additional time for the removal. The department shall charge the former lessee for the period of time that the improvements
remain on the land after the termination of the lease.

(c) Summer fallowing (necessary cultivation done after the last crop grown) seeding, and growing crops on the land, which have not been
harvested prior to March 1 next succeeding the date of sale or at the time of change of lessee, shall be considered as improvements. Their value
shall be determined in the same manner as other improvements and shall be taken over by the purchaser or new lessee and paid for by him as
other improvements.

ASSIGNMENT OF LEASE--If all rentals due have been paid and the terms of this lease have not been violated, the lease may be assigned on the
forms provided for that purpose by the Director, but no such assignment shall be binding on the state unless the assignment is filed with the
Director, approved by him, and the appropriate assignment fees submitted for such assignment. An assignment which is signed by both parties
shall be conclusive proof that all payments for improvements have been paid to the assignor by the assignee. The leasehold interest herein may
only be transferred to any other party by a properly executed assignment which must be approved by the Director prior to such transfer becoming
effective. Until an assignment becomes effective, the Department will consider the lessee listed above to be the lessee for all purposes. There
may be no consideration given for the assignment of a lease other than the value of the improvements, if any.

RENEWAL LEASE--If all rentals due under this lease have been paid, the iessee shall upon making proper application to the Director be entitied
to have this lease renewed at any time within thirty (30) days prior to its expiration for an additional period of not exceeding ten years; and if there
is no other applicant then offering to lease the tand, the lease shall be issued at the minimum rental as determined under statutes then in effect. If
there are two or more persons desiring to lease the same tract, the former lessee shall have the preference right to the lease to the extent that he
may take the lease at the highest bid made by any other applicant. However, subleasing may cause loss of this renewal right. The department's
rules concerning subleasing should be consulted. The lessee desiring to renew the lease must make application to the Department prior to
January 28 of the year of expiration. Failure to do so wili result in the lease becoming an unieased tract upon expiration, with the loss of the
preference right and subject to competitive bidding.

CANCELLATION OF LEASE BY THE STATE--The Director shall have the power and authority in his discretion to cancel a lease for any of the
following causes: For fraud or misrepresentation, or for concealment of facts relating to its issue, which if known would have prevented its issue in
the form or to the party issued; for using the land for other purposes than those authorized by the lease, for overgrazing or any other misuse of the
state lands involved, and for any other cause which in the judgement of the Director makes the cancellation of the lease necessary in order to do
justice to all parties concerned, and to protect the interest of the state. Such cancellation shall not entitle the lessee to any refund of rentals paid or

exemption from the payment of any rents, penalties or other compensation due the state. Lease cancellation for these causes is subject to appeal
as provided in Section 77-6-211, MCA.

LANDS MAY BE SOLD--The Board of Land Commissioners may in their discretion exchange the lands under this lease for other lands, offer the
lands under this lease for sale at any regular public sale of state lands held in the county where the land is situated upon the same terms and in
the same manner as land not under lease, subject, however, to the rights of the lessee to compensation for improvements as herein provided; and
subject also to the provision that the new owner will not be given possession by the state prior to March 1 next succeeding the date of exchange
or sale unless the lease expires prior to that date, except through special agreement with the lessee.

RESERVATION--The state reserves all rights and interests to the land under this lease other than those specifically granted by this lease. These
reservations include but are not limited to the following:

(@) MINERAL AND TIMBER RESERVATION--All coal, oil, gas and other minerals and all deposits of stone, gravel, sand, gems, and other
nonminerals valuable for building, mining or other commercial purposes and all timber and trees are excepted from the operation of this lease.
The lessee shall not open any mine or quarry or work or dig any of the minerals or nonminerais mentioned above from any mine or any quarry, pit’
or diggings situated on said land whether such mine, quarry, pit or diggings was open at the date of this lease or not. The lessee shall not cut, sell,
remove, use or destroy any such timber dead or alive, or standing or failen trees without the appropriate permit, license or lease.

(b) ADDITIONAL RESERVATIONS--The state reserves a right-of-way to the United States over the land above-described for ditches, canals,
tunnels, telephone and telegraph, and power lines now constructed or to be constructed by the United States Government in furtherance of the
reclamation of arid lands. The state also reserves the right of granting rights-of-way on the above-described land for other purposes. The state
also reserves to itself and its representatives and other lessees or permittees the right to enter upon the lands embraced by this lease for the
purpose of prospecting and exploring for minerals and for the purpose of mining, drilling for, developing and removing such minerals and for
carrying on all operations related thereto and for any other management or administrative purposes; it also reserves to itself and its permittees the
right to enter upon the said lands for the purpose of cutting and removing timber, wood and other forest products, and for removing gravel, sand,
building stone, and other nonminerals. The state reserves the right to grant licenses, permits or leases for any alternative uses on state lands.

NOXIOUS WEEDS AND PESTS--The lessee agrees, at his own expense and cost, to keep the land free from noxious weeds, and if noxious
weeds are present, then chemical application or other appropriate weed control measures must occur in time to prevent seed-set according to
state law and to exterminate pests to the extent as required by the Department. In the event the land described in this lease shall be included in a
weed control and weed seed extermination district, the lessee shall be required to comply with the provisions of Section 77-6-114, MCA, which
provides as follows. "It shall be the duty of the Board in leasing any agricultural state land to provide in such lease, that the lessee of lands so
leased lying within the boundaries of any noxious weed control and weed seed extermination district shall assume and pay all assessments and
taxes levied by the board of County Commissioners for such district on such state lands, and such assessments and tax levy shall be imposed on
such lessee as a personal property tax and shall be collected by the County Treasurer in the same manner as regular personal property taxes are

coltected." Failure to comply with this provision when directed to do so by the Department may rESUlEXHTBTTn?TSZ
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'FIRE PREVENTION AND SUPPRESSION—The lessee assumes all responsibility for carrying on at his own cost and expense all fire prevention

and suppression work necessary or required to protect the forage, trees, buildings and structures on the land. The lessee is not responsible for the
suppression of or damages resulting from a fire caused by a general recreational user. except that he or she shall make reasonable efforts to
suppress the fire or report it to the proper firefighting authority or both, as circumstances dictate.

UNLAWFUL USE OF LANDS OR PREMISES--If any part of the lands or premises under this lease are used or allowed or permitted to be used
for any purpose contrary to the laws of this state or the United States. such unlawful use shall in the discretion of the Board of Land
Commissioners constitute sufficient reason for the cancellation of the lease. The lessee shall not utilize or allow to be utilized any state land under
the lease for purposes other than the purpose for which it is granted.

SURRENDER OF THE PREMISES UPON TERMINATION OF THE LEASE--The lessee shall upon the expiration, cancellation, or termination of
this lease peaceably yield up and surrender the possession of the land to the state of Montana or its agents or to subsequent lessees or grantees.

INCREASED RENTAL--If the Montana Legislature or the Board of Land Commissioners raises the rentals on state grazing or agriculture lands
during the term of this lease, the lessee agrees to pay such increased rental for the years after such increase becomes effective. Also, the state
reserves the right to determine the grazing capacity of said lands annually or from time to time as the Director in his discretion shall determine
necessary and increase or decrease the rental thereon accordingly. In the event the Director should increase or decrease the carrying capacity of
said lands, the lessee agrees to pay an increased or decreased rental based upon the Director's determination, and to adjust livestock numbers
accordingly.

INDEMNIFICATION--The lessee agrees to save harmless and indemnify the State of Montana for any losses to the state occasioned by the levy
of any penalties. fines, charges or assessments made against the above lands or crops grown upon the lands, by the U.S. Government because
of any violation of or noncompliance with, any federal farm program or other acts by the lessee.

LAWS AND RULES--The lessee agrees to comply with all applicable laws and rules in effect at the date of this lease, or which may, from time to
time, be adopted.

MULTIPLE-USE MANAGEMENT--Pursuant to the obligations imposed by law, to administer state lands under a multiple-use management
concept, the state reserves the right to dispose of any and all interests in the above-described land, subject, however to such interests granted to
the lessee under the terms of this lease. The lessee may not close the iand under lease at any time to the public for general recreational use, as
defined in A.R.M. 36.25.145, without advanced written permission of the Department. Permission to close lands categorically closed under A.R.M.
36.25.150 is hereby granted and no further permission is required.

LEASE WITHDRAWAL--AIll or any portion of the fand under lease may be withdrawn from this lease by the state. The lessee shall be entitied to
reasonable compensation for any improvements thereon. The lands may be withdrawn to promote the duties and responsibilities of the Board of
Land Commissioners.

SPECIAL CONDITIONS--

IN WITNESS WHEREOF, The State of Montana and the lessee have caused this lease to be executed in duplicate and the Director of the Department
of Natural Resources and Conservation, pursuant to the authority granted him by the State Board of Land Commissioners of the State of Montana, has

hereunto set his hand and affixed the seal of the said Board of Land Commissioners this day of JUN l 9 2020 , 20
(7/ \/m JOHN E. TUBBES
LESSEE SIGNATURE DIRECTOR, DEPT OF NATURAL RESOURCES & CONSERVATION
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I, Carl Seilstad, after being first duly sworn do affirm and state as follows:

1. I, Carl Seilstad, am over the age of 18 years and have personal knowledge of the facts
contained herein.

2. My address is: 712 W. Main St., Lewistown, MT 59457.

3. I am a duly elected member of the Fergus County Board of County Commissioners of
Fergus County Montana.

4. Fergus County is situated in the center of Montana and is home to 11,500 people; it is
also the location of part of the Upper Missouri River Breaks National Monument and the
Upper Missouri National Wild and Scenic River.

5. The American Prairie Reserve (APR) owns and controls a large area of land in Fergus
County along both of these areas.

6. The APR’s potential removal of this land from production agriculture is greatly
concerning to the County.

7. Ranches like the PN Ranch that APR purchased in the northern part of Fergus County are
crucial to our local economy and the sustainability of our small towns, including
Lewistown, Denton, and Winifred.

8. Agriculture has long been the primary industry in Fergus County and it is what a great
deal of our community members rely upon to make a living — both those who are directly
involved in production agriculture and those who w‘ork in the businesses that support
agriculture.

9. Taking a ranch such as the PN out of production hurts the small businesses, schools, and

sense of community here in Fergus County.
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APR may believe that the lands it manages will draw tourists to the area, but so far, our
communities have seen little to no benefit from this.

Even if tourism increases as a result of APR’s efforts, this still threatens to greatly change
our communities in ways that are not always desirable.

Not only is APR changing our communities, but it has also failed to follow some of the
directives for utilizing state and federal lands in other counties and it is a concern APR
will do the same in our county.

These actions are of great concern to our county because these lands are cherished by
those who live here and they are important to the viability of our communities.

As elected representatives of the people of Fergus County, we represent the local public
interest of our citizens. We, as a commission believe it is in the public interest to grant a

stay in this case until the merits of the appeal can be heard.

Carl Seilstad
Fergus County Commissioner
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