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Exemptions, Combined Appropriation and the Permit Process
in Montana Water Law

What is the exemption to the permit process?

In Montana, an exempt well (MCA 85-2-306) is a groundwater well, spring, pit, or pond that is
exempt from the permitting requirements of the Montana Water Use Act because it draws 35
gallons per minute or less and a total volume not exceeding 10 acre-feet per year. While exempt
from individual permits, these groundwater developments are still subject to the "combined
appropriation" rule, meaning that multiple groundwater developments (whether well, spring, pit,
or pond) on the same source aquifer will be reviewed together and if, in combination, those
developments exceed the 10 acre-feet per year limit, a permit will be required.

Key characteristics of exempt groundwater developments, commonly referred to as “exempt
wells:
Flow Rate: Limited to a maximum of 35 gallons per minute.
Total Volume: A total appropriation of no more than 10 acre-feet per year from the same
source aquifer.
Permitting Exemption: No permit is required from the Department of Natural
Resources and Conservation (DNRC) for these individual wells, meaning there's no
analysis of physical or legal water availability or potential impacts to neighboring water
users.
No Reporting: Exempt groundwater developments are not subject to metering or
reporting requirements to quantify or verify their volume use.

Following an exemption to the permit process being used and where the water has been put to
beneficial use for the purposes identified in state law, a notice of completion of a groundwater
development (MCA 85-2-306), known as a 602 form, must be filed with DNRC to review a
certificate of water right.

To receive a certificate of water right, the appropriator must insure the following applies to the
water use:

e The groundwater must have been put to use for the purpose(s) identified.

e The development is not located within the boundaries of a Controlled Groundwater Area,
unless instructed otherwise by DNRC.

e The source is groundwater, meaning any water located beneath the ground surface. The
water is typically diverted from the ground via a well, developed spring, or a collection of
water in a groundwater pit or pond.

e The flow rate diverted from the development is 35 gallons per minute or less.

e The total volume used from the development does not exceed 10 acre-feet per year. If
you share a well with other groundwater certificate holders, the total volume used by all
users cannot exceed 10 acre-feet per year. When the water use exceeds that amount,
you must file an Application for Beneficial Water Use Permit (Form 600).
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https://archive.legmt.gov/bills/mca/title_0850/chapter_0020/part_0030/section_0060/0850-0020-0030-0060.html
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What is the definition of beneficial use? Associatio®

In Montana, beneficial use (MCA 85-2-102) for water is a use that benefits the appropriator,
other persons, or the public, encompassing a wide range of economic, social, and
environmental purposes including but not limited to agricultural, stock water, domestic, instream
flow for fish and wildlife, industrial, irrigation, mining, municipal, power, recreational uses, and
aquifer storage.

What is the process to obtain a water permit through DNRC?

The Montana Water Use Act of 1973 established a permit system for new uses of water. Anyone
planning a new or expanded development for a beneficial use of water from surface water or
groundwater after June 30, 1973, must obtain a Beneficial Water Use Permit (Form 600) to
appropriate water if the criteria of an exemption is not met.

As part of the permit process, DNRC does analysis of physical or legal water availability and
reviews potential impacts to neighboring water users. The permit process has an objection
process where those whose property, water rights, or interests would be adversely affected by
the proposed appropriation have standing to object. If an application is in a closed basin,
mitigation is required to secure a water right.

Once an application is submitted, the process can take up to 105 days for approval if the
application is deemed sufficient and there are no objections.
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e-Application Review
Meet with Applicant to discuss the proposed project
Complete Pre-Application Checklist
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WATER RIGHT APPLICATION PROCESS CHART

For Permit and Change Applications
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l Updated April 2020
1. Receive Application - Application ptance criteria
within 5 days of app. receipt 2. Correct & Complete Review
« Fee paid + Determination of C&C made within 180 days of app. receipt
« Name/address of applicant, source of water supply, point of s Review is to determine if all the information is adequate to begin
diversion, means of diversion, period of appropriation, place & evaluation
of use, purpose of use, place of storage, flow rate, volume, s Proposed project clearly identified, understandable and contains
contact person, etc. minimum required information (see rules)
o GW apps: minimum info & Aquifer Testing addendum e Personal stream flow measurements if ungaged stream
o Map & signature * Field Inspection by Staff, if necessary
s CO to Post on web within 10 days of app. Receipt s May informally meet anytime with Applicant during this stage to discuss
application (in-person or phone interview documented)
Application can be amended at this time
Independent rescurces compiled by Staff (Stream gaging records,
water right records, etc)
+ Technical report completed by ROAWMB staff.
s A hydrogeclogic evaluation form provided by the Applicant, if necessary
3. Not Correct & Complete to Process . 'A mitigation plan provided by the Applicant, if necessary
s Send standard deficiency letter
s Include 120-day deadiine for applicant to make adequate l
o Staffwill review for adequacy after deficiencyresponse
received and either move to steps 4 or 5 5. Correct & Complete
» If a mitigation plan is required, but was not included with the e Enter C&C date in Oracle
application and will not be ready within 120 days then the o Send C&C letter and technical report to applicant w/ 15-
applicant may withdraw the application and submit a new day deadline for the applicant to contact the Dept to
application with @ mitigation plan within 2 years without request a meeting
paying a new permit application fee o If meeting requested, Applicant may request extension in
s Norefund beyend this point writing, up to 60 days, to submit additional information or
amend application; waiver of 120-day decision timeline must be
signed by Applicant and included with extension request.
= + Complete MEPA document.
4. Not Adequate Deficiency Response - TERMINATE
« Terminate if NO response within 120 days
e Terminate if response doesn't resclve all deficiencies
« Send termination letter
6. Prepare Draft Preliminary Determination (DPD) & Meet with Applicant
« Draft DPD to grant, deny or grant with modifications — send to CO staff for 8. Preliminary Determination to Deny/Grant
review including whether the DPD satisfies the criteria (one CO staff with Modifications -Hearing Scheduled
person will be responsible for compiling all CO edits and comments before «  Set hearing date within 45 days of PDD date.
responding tothe RO). R Altach Notice of Hearing w/ PDD
+« Send DPD to deny or DPD to grant with modifications to Applicant + Adifferent RM may conduct hearing on
w/5-day deadline for the applicant to contact the Dept to request a inadequate criteria. Applicant may
meeting; others who have standing may attend (or request meet. w/ request extension of hearing timeline
RO) + Decision within 90 days of close of record
« |f meeting requested, Applicant may request extension in writing, up to 60
days, to prove that the criteria have been met; waiver of 120-day decision
timeline must be signed
« Should have 2 staff in attendancefake notes
« |f PDto grant, or *grant with modifications prepare notice area and
complete mailing list in DB s
‘ 10. Deny
* Issue Final Order
7. Issue Preliminary Determination to Grant 9. Grant/Grant with Modifications « [fchanged from & above,
«  Must be within 120 days of Correct & Complete s lIssue PDD togrant send to CO staff for review
unless waiver signed « If changed from & above, send to RO mail Final Order to
«  If PDD changes from 6 above, sendto CO staff CO staff for review. applicant
for review of changes + Send file back to RO for public
+ RO Mail final PDD to Applicant and email to CO notice process
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2. Public Notice
Use current format w / PDD decision statement

y

. Appeal to District Court
s If court reverses the Dept
decision, then the

Objection Deadline - 45 days

application goes to public

T

CO ruling on objection

14. Objections Received — Hearing Scheduled

If no valid objection, goto Step 15.

notice

15. Deny/Grant
e Issue Final Order

13. No Objection Received

¢ Wait 7 days after obj.
deadline

o lIssue Final Order adopting
PDD within 30 days of
objection deadline -
(standard template)

Objections scanned for RO
lstters with HE

.

s RO send file to Hearings Unit.

.

e COwill send ob & Notice of
Hearing date

* Hearing must be within 90 days of cbjection deadline

s Request for additional 90 days with good cause or agreement
of applicant and all objectors (standard template)

« FO must be issued within 90 days of close of record

e 30-day appeal deadline
to District Court

|

* Issue permit exactly as
shown in PDD

CO-Central Office

RO-Regional Office

HE-Hearings Examiner

DPD-Draft Preliminary Determination
PDD-Preliminary Determination Document
*Grant with medifications-

The application is being granted to some level
other then requested. This does not mean that
conditions have been added. This is the

same as granting in part and denying in part.

!

18. Appeal to District Court
+ Either side can appeal to
District Court

16. Applicant / objectors withdraws the

1 as part of a stipulation with conditions-

Order Issued to Grant

private agreement condition.

s HE dismisses hearing and issues Final Order to grant w/ or wo/ stipulated conditions as needed
to satisfy the criteria within 30 days of stipulation receipt (standard template) May include

« Deptwill only review the portions of the stipulation that relate to the criteria

|

17. Objection withdrawn-Order Issued to Grant

template)

« HE issue Final Order granting application within 30 days of receipt of withdrawal (standard
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